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LETTER FROM THE EXECUTIVE EDITOR
'HDU�5HDGHU�

������������2Q�EHKDOI�RI�WKH�(GLWRULDO�%RDUG��ZH�DUH�SURXG�WR�SUHVHQW�WKH�6SULQJ�
2022 issue of the Columbia Undergraduate Law Review’s print journal. We 
DUH�H[FLWHG�WR�SXEOLVK�WKH�IROORZLQJ�DUWLFOHV��ZKLFK�RIIHU�IUHVK�SHUVSHFWLYHV�RQ�
familiar legal problems.

In “Failures in Baghuz and Kabul: Distortions of the Law of Armed 
&RQÀLFW�LQ�$PHULFDQ�&RXQWHUWHUURU�2SHUDWLRQV´�/\QGVH\�5HHYH�H[SORUHV�
GRPHVWLF�LQWHUSUHWDWLRQV�RI�SUHVLGHQWLDO�ZDU�SRZHUV�WKURXJK�FDVH�VWXGLHV�RI�
WKH������$LU�6WULNH�LQ�%DJKX]�DQG������'URQH�6WULNH�LQ�.DEXO��5HHYH�DUJXHV�
WKDW�WKURXJKRXW�WKH�³ZDU�RQ�WHUURU´��WKHVH�LQWHUSUHWDWLRQV�KDYH�IDFLOLWDWHG�8�6��
YLRODWLRQV�RI�WKH�/DZ�RI�$UPHG�&RQÀLFW��/2$&�����

,Q�WKH�DUWLFOH�³$QWL�$FFRPPRGDWLRQ�&RXUW�DQG�WKH�&RQWLQXHG�$VVDXOW�
RQ�WKH�'H¿QLWLRQ�RI�'LVDELOLW\��)URP������WR�1RZ´��0DUFR�8XVWDO�LQYHVWLJDWHV�
WKH�OHJDO�TXHVWLRQ��µ:KDW�LV�D�GLVDELOLW\"¶�8XVWDO�H[SORUHV�WKH�OHJDO�ODQGVFDSH�
built by Toyota v Williams, Sutton v United Airlines��GH�MXUH�FKDQJHV�PDGH�E\�
WKH������$'$�$PHQGPHQWV�$FW��DQG�SRVW�$'$�$PHQGPHQW�FRQWLQXLWLHV��

6DUDK�&KDQ��LQ�³1XGH�'DQFLQJ�DQG�)LUVW�$PHQGPHQW�-XULVSUXGHQFH��
+RZ�WKH�Pap’s�&RXUW�([WHQGHG�WKH�6HFRQGDU\�(IIHFWV�'RFWULQH�DQG�/RZHUHG�WKH�
(YLGHQWLDU\�%DU�IRU�D�7RWDO�%DQ�RI�D�)RUP�RI�&RQVWLWXWLRQDOO\�3URWHFWHG�6SHHFK´�
H[DPLQHV�WKH�LQWHUDFWLRQ�EHWZHHQ�WKH�)LUVW�$PHQGPHQW�DQG�FRPPXQLFDWLYH�
FRQGXFW��&KDQ�H[SORUHV�NH\�FDVHV�VXFK�DV�Young v American Mini Theatres, City 
of Renton v Playtime Theatres, Barnes v Glen Theatre, and City of Erie v Pap’s 
$�0��'HFLVLRQ��DORQJ�ZLWK�WKH O’Brien and TPM tests.

,Q�³&RXQWHU�,QWHOOLJHQFH��([DPLQLQJ�WKH�6HFXULW\�DQG�3UHVV�)UHHGRP�
,PSOLFDWLRQV�RI�WKH������([SDQVLRQ�RI�WKH�,QWHOOLJHQFH�,GHQWLWLHV�3URWHFWLRQ�
$FW´��$Q\D�+RZNR�-RKQVRQ�H[DPLQHV�WKH�,QWHOOLJHQFH�,GHQWLWLHV�3URWHFWLRQ�$FW�
�,,3$���+RZNR�-RKQVRQ�H[SORUHV�WKH�IXWXUH�RI�QDWLRQDO�VHFXULW\�ODZ��H[HFXWLYH�
DFFRXQWDELOLW\��DQG�WKH�PRGHUQ�WUDQVERUGHU�WKUHDW�ODQGVFDSH��
� $QGUHZ�=DFK��LQ�³6HQG�/DZ\HUV��*XQV��DQG�D�'LVSHUVDO�1RWLFH��$Q�
$QDO\VLV�RI�WKH�,QVXUUHFWLRQ�$FW�RI������DQG�,WV�$SSOLFDWLRQ�WR�WKH�-DQXDU\�
�WK�&DSLWRO�5LRWV´�VWXGLHV�WKH�,QVXUUHFWLRQ�$FW�RI������LQ�OLJKW�RI�WKH�-DQXDU\�
�WK�ULRWV��=DFK�H[DPLQHV�ZKHWKHU�WKH�DFW�FRXOG�RU�VKRXOG�KDYH�EHHQ�LQYRNHG��
LWV�QRUPDWLYH�EHQH¿FLDOQHVV��DQG�WKH�IXWXUH�RI�GRPHVWLF�LQVXUUHFWLRQV�DQG�
GLVWXUEDQFHV�
� )LQDOO\��7KHRGRUH�*UD\HU�LQ�³+RZ�Brown Died: An Autopsy into the 
&DXVHV�RI�0RGHUQ�6HJUHJDWLRQ´�WDFNOHV�WKH�FHQWUDO�TXHVWLRQ�RI�ZK\�VFKRROV�
FRQWLQXH�WR�EH�VHJUHJDWHG�GHVSLWH�WKH�UXOLQJ�RI�Brown v Board of Education. 
Grayer argues that it is time to look beyond Brown�EHFDXVH�LWV�WUDMHFWRU\�DOORZV�
$PHULFDQV�WR�KROG�RQ�WR�LWV�VWRU\�ZLWKRXW�OLYLQJ�XS�WR�LWV�SURPLVH��
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LETTER FROM THE EXECUTIVE EDITOR

:LWK�HDFK�VXFFHVVLYH�SXEOLFDWLRQ��WKH�Columbia Undergraduate Law Review 
VWULYHV�WR�FXOWLYDWH�GHEDWH�DQG�GLVFXVVLRQ�RI�OHJDO�LVVXHV��HVSHFLDOO\�DPRQJ�
undergraduates. We hope that you enjoy reading our print journal.

6LQFHUHO\�
$QXVKND�7KRUDW�	�-HDQQLH�5HQ
([HFXWLYH�(GLWRUV��3ULQW
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MISSION STATEMENT

The goal of the Columbia Undergraduate Law Review�LV�WR�SURYLGH�
&ROXPELD�8QLYHUVLW\�� DQG� WKH� SXEOLF��ZLWK� DQ� RSSRUWXQLW\� IRU� WKH�
GLVFXVVLRQ�RI�ODZ�UHODWHG�LGHDV�DQG�WKH�SXEOLFDWLRQ�RI�XQGHUJUDGXDWH�
OHJDO�VFKRODUVKLS��,W�LV�RXU�PLVVLRQ�WR�HQULFK�WKH�DFDGHPLF�OLIH�RI�RXU�
XQGHUJUDGXDWH�FRPPXQLW\�E\�SURYLGLQJ�D�IRUXP�ZKHUH�LQWHOOHFWXDO�
GHEDWH��DXJPHQWHG�E\�VFKRODUO\�UHVHDUFK��FDQ�ÀRXULVK��7R�
DFFRPSOLVK�WKLV��LW�LV�HVVHQWLDO�WKDW�ZH�
L��3URYLGH�WKH�QHFHVVDU\�UHVRXUFHV�E\�ZKLFK�DOO�XQGHUJUDGXDWH�
VWXGHQWV�ZKR� DUH� LQWHUHVWHG� LQ� VFKRODUO\� GHEDWH� FDQ� H[SUHVV� WKHLU�
YLHZV�LQ�DQ�RXWOHW�WKDW�UHDFKHV�WKH�&ROXPELD�FRPPXQLW\�
LL��%H�DQ�RUJDQL]DWLRQ� WKDW�XSOLIWV� HDFK�RI� LWV� LQGLYLGXDO�PHPEHUV�
WKURXJK� FRPPXQDO� VXSSRUW��2XU� HGLWRULDO� SURFHVV� LV� FROODERUDWLYH�
DQG� HQFRXUDJHV� DOO�PHPEHUV� WR� H[SORUH� WKH� IXOOHVW� H[WHQW� RI� WKHLU�
ideas in writing.
LLL��(QFRXUDJH�VXEPLVVLRQV�RI�DUWLFOHV��UHVHDUFK�SDSHUV��DQG�HVVD\V�
WKDW�HPEUDFH�D�ZLGH�UDQJH�RI� WRSLFV�DQG�YLHZSRLQWV�UHODWHG�WR�WKH�
¿HOG�RI� ODZ��:KHQ�DSSURSULDWH�� LQWHUHVWLQJ�GLYHUVLRQV� LQWR� UHODWHG�
¿HOGV�VXFK�DV�VRFLRORJ\��HFRQRPLFV��SKLORVRSK\��KLVWRU\��DQG�
SROLWLFDO�VFLHQFH�ZLOO�DOVR�EH�FRQVLGHUHG�
LY��8SKROG� WKH� VSLULW� RI� LQWHOOHFWXDO� GLVFRXUVH�� VFKRODUO\� UHVHDUFK��
DQG� DFDGHPLF� LQWHJULW\� LQ� WKH� ¿QHVW� WUDGLWLRQV� RI� RXU� DOPD�PDWHU��
&ROXPELD�8QLYHUVLW\�

SUBMISSIONS

7KH�VXEPLVVLRQV�RI�DUWLFOHV�PXVW�DGKHUH�WR�WKH�IROORZLQJ�JXLGHOLQHV�
L��$OO�ZRUN�PXVW�EH�RULJLQDO�
LL��:H�ZLOO�FRQVLGHU�VXEPLVVLRQV�RI�DQ\�OHQJWK��4XDQWLW\�LV�QHYHU�D�
substitute for quality.
LLL��$OO�ZRUN�PXVW� LQFOXGH�D� WLWOH�DQG�DXWKRU�ELRJUDSK\��LQFOXGLQJ�
QDPH��FROOHJH��\HDU�RI�JUDGXDWLRQ��DQG�PDMRU��
LY��:H�DFFHSW�DUWLFOHV�RQ�D�FRQWLQXLQJ�EDVLV�

3OHDVH� VHQG� LQTXLULHV� WR� FXOUHERDUG#FROXPELD�HGX� DQG� YLVLW� RXU�
ZHEVLWH�DW�ZZZ�FXODZUHYLHZ�RUJ�
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Failures in Baghuz and Kabul: Distortions 
RI�WKH�/DZ�RI�$UPHG�&RQÀLFW�LQ�$PHULFDQ�

Counterterror Operations

/\QGVH\�5HHYH�_�8QLYHUVLW\�RI�3HQQV\OYDQLD

Edited by Kate Strong, Gabriel Fernandez, -LQRR�$QGUHZ�.LP,
.DOHLJK�0F&RUPLFN

Abstract
7KURXJKRXW�WKH�³:DU�RQ�7HUURU�´�EURDG�GRPHVWLF�LQWHUSUHWDWLRQV�RI�

SUHVLGHQWLDO�ZDU�SRZHUV�KDYH�IDFLOLWDWHG�WZR�8QLWHG�6WDWHV�PLOLWDU\�YLRODWLRQV�RI�
WKH�ODZ�RI�ZDU��$OVR�NQRZQ�DV�WKH�/DZ�RI�$UPHG�&RQÀLFW��/2$&���WKH�ODZ�RI�
ZDU�LV�D�VHW�RI�LQWHUQDWLRQDO�OHJDO�VWDQGDUGV�JRYHUQLQJ�WKH�LQLWLDWLRQ��FRQGXFW��DQG�
FHVVDWLRQ�RI�DUPHG�FRQÀLFW��7KH�/2$&�LQFOXGHV�WKH�*HQHYD�&RQYHQWLRQV�DQG�
WKH�8QLWHG�1DWLRQV��81��&KDUWHU�1�7KH�¿UVW�VHFWLRQ�RI�WKLV�DUWLFOH�ZLOO�H[SORUH�D�
�����VWULNH�LQ�%DJKX]��6\ULD��ZKHUH�D�8�6��WDVN�IRUFH�IDLOHG�WR�FRQGXFW�DGHTXDWH�
LQWHOOLJHQFH�DFTXLVLWLRQ�DQG�YLRODWHG�WKH�/2$&�SULQFLSOHV�RI�SURSRUWLRQDOLW\��
GLVWLQFWLRQ��DQG�SUHFDXWLRQDU\�PHDVXUHV��0RUH�FDUHIXO�DQDO\VLV�UHYHDOV�WKDW�
WKH�VWULNH�RIIHUHG�OLWWOH�PLOLWDU\�DGYDQWDJH�ZLWK�GLVDVWURXV�FRQVHTXHQFHV�IRU�
6\ULDQ�FLYLOLDQV�LQ�D�QHDUE\�FDPS��,�DUJXH�WKH������%DJKX]�VWULNH�UHYHDOV�WKH�
FRPSOH[LW\�RI�XWLOL]LQJ�PLOLWDU\�DFWLRQ�IRU�VHOI�GHIHQVH�DJDLQVW�WHUURULVW�DFWRUV�
GXH�WR�WKH�ODFN�RI�post bellum DFFRXQWDELOLW\�DQG�VWLÀLQJ�RI�FULWLTXH�ZLWKLQ�WKH�
8�6��PLOLWDU\�DSSDUDWXV��1H[W��,�ZLOO�WXUQ�WR�D�PRUH�UHFHQW�GURQH�VWULNH�LQ�.DEXO��
$IJKDQLVWDQ��ZKHUH�D�ODFN�RI�SUHFDXWLRQDU\�PHDVXUHV�OHG�WR�XQQHFHVVDU\�FLYLOLDQ�
VXIIHULQJ�LQ�YLRODWLRQ�RI�WKH�/2$&��)LQDOO\��,�RIIHU�UHFRPPHQGDWLRQV�WR�WKH�
%LGHQ�DGPLQLVWUDWLRQ��DGGUHVV�WHUURULVWV�ZLWKLQ�D�ODZ�HQIRUFHPHQW�IUDPHZRUN��
HQOLVW�WKH�VXSSRUW�RI�ORFDO�LQWHOOLJHQFH�DQG�ODZ�HQIRUFHPHQW�ZKHQHYHU�SRVVLEOH��
DQG�FKDPSLRQ�PRUH�SUHFLVH�/2$&�ODQJXDJH�WKDW�FDSWXUHV�WKH�FRPSOH[LW\�RI�

DV\PPHWULF�ZDUIDUH�DQG�GHIHQGV�KXPDQ�GLJQLW\�
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I. Violations of the LOAC Proportionality, Distinction,

and Precautionary Measures in Baghuz

2Q�0DUFK�����������GXULQJ�WKH�¿QDO�GD\V�RI�2SHUDWLRQ�
,QKHUHQW�5HVROYH��2,5���D�8�6��VSHFLDO�RSHUDWLRQV�XQLW�FDOOHG�
7DVN�)RUFH���EDFNHG�,6,6�¿JKWHUV�LQWR�D�¿HOG�QHDU�%DJKX]�2�+LJK�
GH¿QLWLRQ�GURQH�IRRWDJH�LGHQWL¿HG�VFDWWHUHG�,6,6�IRUFHV��UHSRUWLQJ�
SULPDULO\�ZRPHQ�DQG�FKLOGUHQ�JDWKHUHG�RQ�D�QHDUE\�ULYHU�EDQN��
,Q�VSLWH�RI�WKLV��7DVN�)RUFH���¿UHG�WZR�ERPEV��¿YH�KXQGUHG�DQG�
WZR�WKRXVDQG�SRXQGV�HDFK��NLOOLQJ�VHYHQW\�SHRSOH��$OWKRXJK�DQ�
$LU�)RUFH�ODZ\HU�WDVNHG�ZLWK�HYDOXDWLQJ�VWULNHV�TXLFNO\�UHSRUWHG�
WKH�DWWDFN�WR�KLV�VXSHULRUV�DV�D�SRWHQWLDO�YLRODWLRQ�RI�WKH�/2$&��
QR�LQGHSHQGHQW�LQYHVWLJDWLRQ�ZDV�FRQGXFWHG��,QVWHDG��WKH�8�6��
'HSDUWPHQW�RI�'HIHQVH��'2'��GRZQSOD\HG�WKH�GHDWK�WROO��
FODVVLI\LQJ�DQG�FRQFHDOLQJ�WKH�VWULNH�IURP�WRS�RI¿FLDOV�DQG�WKH�
$PHULFDQ�SXEOLF�3

7KH�DWWDFN�RQ�%DJKX]�ZDV�D�FRQWLQXDWLRQ�RI�D�ODZIXO�
SURJUDP��2,5��GHVLJQHG�WR�FRPEDW�,6,6�LQ�,UDT�DQG�6\ULD��
/DXQFKHG�LQ�������WKLV�8�6��OHG�FRDOLWLRQ�ZDV�IRFXVHG�RQ�
LQFUHDVLQJ�UHJLRQDO�VWDELOLW\�4�7KH�8�6��PLOLWDU\¶V�MXV�DG�EHOOXP�
�MXVWL¿FDWLRQ�IRU�HQJDJLQJ�LQ�KRVWLOLWLHV�WR�EHJLQ�ZLWK�5 was 
OHJLWLPDWH�EHFDXVH�LW�DFWHG�LQ�VHOI�GHIHQVH�DQG�FRPEDWWHG�D�JUDYH�
WHUURULVW�WKUHDW�WKDW�FRQWLQXHV�WR�GHVWUR\�LQQRFHQW�OLYHV�LQ�LWV�SXUVXLW�
RI�MLKDGLVW�REMHFWLYHV��2,5�ZDV�VXSSRUWHG�E\�D�8QLWHG�1DWLRQV�
6HFXULW\�&RXQFLO�DXWKRUL]DWLRQ��LQYLWHV�IURP�WKH�,UDTL�JRYHUQPHQW�
IRU�PLOLWDU\�LQWHUYHQWLRQ�WR�GHVWUR\�,6,6��DQG�WKH�DUJXPHQW�WKDW�
WKH�8�6��H[HUFLVHG�LWV�LQKHUHQW�ULJKWV�IRU�LQGLYLGXDO�DQG�FROOHFWLYH�
VHOI�GHIHQVH�E\�SXUVXLQJ�PLOLWDU\�DFWLRQ�DJDLQVW�,6,6���+RZHYHU��
HDFK�2,5�HQJDJHPHQW�DQG�FRQGXFW�GHFLVLRQ�PDGH�E\�D�VROGLHU��RU�
LQ�WKLV�FDVH��D�WDVN�IRUFH�FRPPDQGHU��PXVW�EH�DQDO\]HG�IRU�LWV�in 
bello �GD\�WR�GD\�RSHUDWLRQDO��OHJDOLW\��,QGLYLGXDOV�FDQ�FRPPLW�
ZDU�FULPHV�HYHQ�LI�WKHLU�VWDWH�LV�OHJDOO\�MXVWL¿HG�LQ�WKH�LQLWLDO�
engagement.

0LOLWDU\�RSHUDWLRQV��LQFOXGLQJ�WKH�%DJKX]�VWULNH��DUH�
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JRYHUQHG�E\�/2$&�GRFXPHQWV²WKH������*HQHYD�&RQYHQWLRQV��
$UWLFOH����RI�WKH�81�&KDUWHU��DQG�FXVWRPDU\�LQWHUQDWLRQDO�ODZ²
ZKLFK�GHVFULEH�WKH�ODZIXO�GHSOR\PHQW�DQG�FRQGXFW�RI�JOREDO�DUPHG�
IRUFHV���-XGJLQJ�WKH�OHJDOLW\�RI�DLUVWULNHV�LV�FRPSOLFDWHG�EHFDXVH�
WKH\�RIWHQ�DV\PPHWULFDOO\�WDUJHW�QRQ�VWDWH�DFWRUV�RU�FLYLOLDQV�
HQJDJHG�LQ�KRVWLOH�DFWLRQ�ZLWKRXW�JRYHUQPHQW�VXSSRUW��(YHQ�LI�
WKH\�DUH�¿QDQFLDOO\�EDFNHG�E\�D�VWDWH��QRQ�VWDWH�DFWRUV�ODFN�OHJDO�
SURWHFWLRQV�WKDW�FRPH�IURP�VHUYLQJ�DV�D�VWDWH�LQVWUXPHQW��PDNLQJ�
LW�GLI¿FXOW�WR�GLVWLQJXLVK�EHWZHHQ�FRPEDWDQWV�DQG�QRQ�FRPEDWDQWV��
,QVWHDG��WHUURULVWV�DUH�FLYLOLDQ�FULPLQDOV�QRW�FRQVWUDLQHG�E\�
international norms who threaten large populations in pursuit of 
DPELWLRXV�SROLWLFDO�JRDOV��)DFLQJ�DQ�XQLQKLELWHG�HQHP\²HVSHFLDOO\�
RQH�ZLOOLQJ�WR�UHVRUW�WR�VXLFLGH�ERPELQJ��EXLOGLQJ�KHDGTXDUWHUV�LQ�
DFWLYH�KRVSLWDOV��DQG�WUDLQLQJ�FKLOG�VROGLHUV,9,10²FDQ�SXVK�OLEHUDO�
GHPRFUDFLHV�VXFK�DV�WKH�8�6��WR�/2$&�YLRODWLRQV�OLNH�WKH������
DWWDFN�QHDU�%DJKX]��

$UWLFOH����RI�WKH�81�&KDUWHU�VWDWHV��³QRWKLQJ�LQ�WKH�SUHVHQW�
&KDUWHU�VKDOO�LPSDLU�WKH�LQKHUHQW�ULJKW�RI�LQGLYLGXDO�RU�FROOHFWLYH�
VHOI�GHIHQVH�LI�DQ�DUPHG�DWWDFN�RFFXUV�DJDLQVW�D�0HPEHU�RI�WKH�
8QLWHG�1DWLRQV�´11 It is unlawful to operate offensively. While the 
HDUOLHU�VNLUPLVKHV�LQ�6\ULD�FRXOG�EH�FRQVLGHUHG�DQ�³DUPHG�DWWDFN�´�
LQ�%DJKX]��WKH�³ULJKW�WR�VHOI�GHIHQVH´�ZDV�UHJXODUO\�VWUHWFKHG�WR�
VWULNH�EDFN�DJDLQVW�ZKDW�WKH�8�6��GHHPHG�³KRVWLOH�LQWHQW�´�VXFK�
DV�D�FDU�GULYLQJ�QHDU�8�6��IRUFHV�12 :KLOH�WKH�81�&KDUWHU�SHUPLWV�
states to prepare for an imminent WKUHDW²HYLGHQFHG�E\�VWRFNLQJ�
XS�PXQLWLRQV��PRELOL]DWLRQ��HWF�²UHDFWLQJ�WR�DQ\WKLQJ�ORRVHO\�
GHHPHG�³KRVWLOH�LQWHQW´�LV�D�GLVWRUWLRQ�RI�WKH�&KDUWHU¶V�ODQJXDJH��
/RRVHQLQJ�/2$&�FRQVWUDLQWV�±�D�EURDGHU�WUHQG�LQ�WKH�ZDU�RQ�
WHUURULVP�±�LV�D�SUHGLFWDEOH�\HW�UHJUHWWDEOH�FRQVHTXHQFH�RI�WKH�
$PHULFDQ�XQGHUVWDQGLQJ�RI�WHUURULVW�DFWRUV�LQ�WKH�DIWHUPDWK�RI�WKH�
WHUURU�DWWDFNV�RI�6HSWHPEHU����������13

Troops are always targetable and both the International 
&RPPLWWHH�RI�WKH�5HG�&URVV�DQG�WKH�,VUDHOL�6XSUHPH�&RXUW�
DGYDQFHG�WKH�LGHD�WKDW�QRQ�VWDWH�DFWRUV�UHVWLQJ�EHWZHHQ�KRVWLOLWLHV�
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are too. They argue, “the rest between hostilities is nothing other 
WKDQ�SUHSDUDWLRQ�IRU�WKH�QH[W�KRVWLOLW\�´14 The few ISIS members 
targeted in Baghuz were most likely engaging in one of these rest 
SHULRGV��EXW�LW�LV�LPSRUWDQW�WR�FRQVLGHU�WKHP�ZLWKLQ�WKH�FRQWH[W�
RI�FLYLOLDQ�ODZ�HQIRUFHPHQW��7R�DOLJQ�ZLWK�WKH�UHTXLUHPHQWV�RI�
WKH�/2$&��GHDGO\�IRUFH�PXVW�EH�EDVHG�RQ�³WKH�LPPHGLDF\�RI�
WKH�WKUHDW�WKDW�QHHGV�WR�EH�IRUHVWDOOHG�RU�WKH�XUJHQF\�RI�DFWLQJ�WR�
IRUHVWDOO�LW´�DQG�RQO\�ZKHQ�FDSWXUH�LV�XQIHDVLEOH�GXH�WR�WKH�ULVNV�WR�
troops.15�7KH�IHZ�VWUDJJOLQJ�PHPEHUV�RI�DQ�DOPRVW�GHIHDWHG�FRKRUW�
in Baghuz, barely distinguishable on the drone footage and not 
PDQHXYHULQJ�RIIHQVLYHO\��GR�QRW�SRVH�DQ�LPPHGLDWH�WKUHDW�WR�8�6��
PLOLWDU\�IRUFHV�

7KH�/2$&�RXWOLQHV�WKUHH�NH\�SULQFLSOHV�WR�FRQVWUDLQ�
IRUFH��PLOLWDU\�QHFHVVLW\��SURSRUWLRQDOLW\��DQG�GLVWLQFWLRQ����2I�
WKHVH��WKH������VWULNH�QHDU�%DJKX]�YLRODWHG�WKH�SURSRUWLRQDOLW\�
DQG�GLVWLQFWLRQ�SULQFLSOHV��1HFHVVLW\��WKH�ORZHVW�WKUHVKROG��OLPLWV�
WKH�H[HUFLVH�RI�PLOLWDU\�IRUFH�WR�ZKDW�LV�QHHGHG�WR�DFKLHYH�VWDWHV¶�
PLOLWDU\�REMHFWLYHV��RU�³GHIHDW�WKH�HQHP\´���� This tenet does 
not require nations to opt for the least invasive PHFKDQLVP�EXW�
PDQGDWHV�WKHLU�DFWLYLWLHV�FRQWULEXWH�WR�DQ�REMHFWLYH�JURXQGHG�LQ�
D�UHDO�WKUHDW��/2$&�DQDO\VWV�PXVW�EH�FDUHIXO�WR�DYRLG post facto 
MXGJPHQW��HYDOXDWLQJ�WKH�VWULNH¶V�GLVDVWURXV�RXWFRPH�LQ�LVRODWLRQ�
IURP�WKH�FRQWH[W�RI�WURRS�GHFLVLRQ�PDNLQJ��

%DVHG�RQ�WKH�OLPLWHG�LQIRUPDWLRQ�DSSDUHQW�WR�7DVN�)RUFH�
9 before the attack²GXH�WR�D�IDLOXUH�WR�XVH�DOO�DYDLODEOH�UHVRXUFHV�
DQG�FRRUGLQDWH�ZLWK�RWKHU�PLOLWDU\�WHDPV²WKH�8�6��PLOLWDU\�
EHOLHYHG�WKDW�WKLV�DWWDFN�ZRXOG�SULPDULO\�KLW�,6,6�¿JKWHUV�DQG�
GHIHQG�FRDOLWLRQ�IRUFHV��$FFRUGLQJ�WR�WKH�New York Times, earlier 
LQ�WKH�GD\��³KXQGUHGV�RI�,VODPLF�6WDWH�¿JKWHUV�VWDUWHG�¿ULQJ�ULÀHV�
DQG�JUHQDGH�ODXQFKHUV�DQG�VHQGLQJ�IRUZDUG�¿JKWHUV�ZLWK�VXLFLGH�
YHVWV�´���%DVHG�RQ�FRQWH[W�DQG�WKH�IDFW�WKDW�WKH�8�6��FRDOLWLRQ�KDG�
XVHG�DOO�DYDLODEOH�GURQH�PLVVLOHV��RQH�FDQ�DUJXH�WKDW�WKLV�VWULNH�
FRXOG�SUHYHQW�VHULRXV�KDUP�WR�8�6��IRUFHV�DQG�FLYLOLDQV��DOWKRXJK�
LW�ZRXOG�UHVXOW�LQ�WKH�H[WUDMXGLFLDO�NLOOLQJ�RI�VXVSHFWV�DQG�VRPH�
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SRWHQWLDO�FLYLOLDQV��$GGLWLRQDOO\��WKHVH�ERPEV�ZRXOG�SURWHFW�8�6��
WURRSV�WKDW�FRXOG�EH�NLOOHG�LQ�D�PRUH�LQYDVLYH��ERRWV�RQ�WKH�JURXQG�
operation. 
� :KLOH�WKH�%DJKX]�VWULNH�IXO¿OOHG�WKH�SURSRUWLRQDOLW\�
SULQFLSOH�EDVHG�RQ�WKH�7DVN�)RUFH¶V�OLPLWHG�FRQFHSWLRQ�RI�
WKH�VLWXDWLRQ��PLOLWDU\�IRUFHV�PXVW FKRRVH�WKH�OHDVW�LQYDVLYH�
PHFKDQLVPV�ZLWK�civilians�RQ�WKH�VFHQH��3URSRUWLRQDOLW\�GLFWDWHV�
WKDW�IRUFH�HPSOR\HG�LV�SURSRUWLRQDWH�WR�ZKDW�LV�QHHGHG�IRU�
self-defense.19�:KLOH�WUXH�FRPEDWDQWV�DUH�DOZD\V�WDUJHWDEOH�
�XQOHVV�VXUUHQGHULQJ�RU�LQMXUHG���SURSRUWLRQDOLW\�LV�QDUURZHU�LQ�D�
FLYLOLDQ�FRQWH[W��0LOLWDULHV�PXVW�FRQVLGHU�UHDVRQDEO\�SUHGLFWDEOH�
collateral damage IURP�D�JLYHQ�DWWDFN��VXFK�DV�FLYLOLDQ�GHDWKV�
RU�WKH�GHVWUXFWLRQ�RI�FLYLOLDQ�LQIUDVWUXFWXUH��$OO�NLOOLQJ�PXVW�EH�
SURSRUWLRQDO�WR�LWV�DQWLFLSDWHG�PLOLWDU\�DGYDQWDJH�DQG�EH�EDVHG�RQ�
FRXQWHULQJ�UHDOLVWLF��DFWLYLW\�EDVHG�WKUHDWV��$FFRUGLQJ�WR�WKH�HWKLFDO�
GRFWULQH�RI�GRXEOH�HIIHFW��LW�PD\�EH�SHUPLVVLEOH�WR�WDNH�SURKLELWHG�
DFWLRQ��L�H���NLOOLQJ�FLYLOLDQV��LI�LW�LV�D�VLGH�HIIHFW�RU�XQLQWHQGHG�
FRQVHTXHQFH�RI�D�OHJLWLPDWH�RSHUDWLRQ�20 

&KDUDFWHUL]LQJ�WKH�%DJKX]�GHDWKV�DV�ZDQWRQ�SHUVHFXWLRQ�
RI�FLYLOLDQV�PD\�EH�DQ�H[DJJHUDWLRQ��EXW�WKLV�VWULNH�FHUWDLQO\�
UHSUHVHQWV�D�UDVK�XVH�RI�IRUFH�WKDW�YLRODWHV�WKH�SURSRUWLRQDOLW\�
SULQFLSOH��7KH�DWWDFN�ZDV�PRUH�WKDQ�D�UHJUHWWDEOH�VLGH�HIIHFW�RI�D�
OHJLWLPDWH�RSHUDWLRQ��.LOOLQJ�D�VLQJOH�DUPHG�,6,6�PHPEHU��RU�HYHQ�
VHYHUDO��DV�FODLPHG�RQ�7DVN�)RUFH�VXUYHLOODQFH�IRRWDJH��LV�QRW�D�
VXI¿FLHQW�RSHUDWLRQDO�DGYDQWDJH�WR�MXVWLI\�VWULNLQJ�DOO�FLYLOLDQV�RQ�
WKH�VFHQH��7KH�'2'�UHSRUWV�WKH�ERPEV�DOOHJHGO\�NLOOHG�VL[WHHQ�
¿JKWHUV��IRXU�FLYLOLDQV��DQG�VL[W\�SHRSOH�RI�XQNQRZQ�VWDWXV�22�(YHQ�
LI�WKLV�LV�WKH�FDVH��7DVN�)RUFH���FRXOG�QRW�KDYH�DQWLFLSDWHG�VXFK�D�
VLJQL¿FDQW�RSHUDWLRQDO�DGYDQWDJH�IURP�WKLV�DWWDFN�DV�RQO\�³WZR�RU�
WKUHH�PHQ´�ZLWK�ULÀHV�FRXOG�EH�VHHQ�RQ�WKH�IRRWDJH��$GGLWLRQDOO\��
IDLOLQJ�WR�GHWHUPLQH�WKH�DOOHJLDQFH�RI�VL[W\�LQGLYLGXDOV�LV�D�PDMRU�
RYHUVLJKW��HVSHFLDOO\�FRQVLGHULQJ�PRVW�DUH�OLNHO\�XQDUPHG�ZRPHQ�
DQG�FKLOGUHQ�ZKR�DUH�GRXEWIXOO\�YROXQWDULO\�DOLJQHG�ZLWK�,6,6��D�
KLVWRULFDOO\�PDOH�GRPLQDWHG�RUJDQL]DWLRQ�23�(YHQ�LI�DQDO\VWV�H[FXVH�
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7DVN�)RUFH��¶V�IDLOXUH�WR�FRPPXQLFDWH�ZLWK�XQLWV�WKDW�KDG�PRUH�
GHWDLOHG�LQIRUPDWLRQ��WKHLU�QHJOLJHQW�XVH�RI�GHDGO\�IRUFH�RQ�SHRSOH�
RI�ODUJHO\�XQNQRZQ�VWDWXV�IRU�D�OLPLWHG�WDQJLEOH�DGYDQWDJH��D�IHZ�
DUPHG�PHQ�UHVWLQJ�EDVHG�RQ�YLVLEOH�DVVHVVPHQWV�DW�WKH�WLPH��IDLOV�
the proportionality test. 

)LQDOO\��WKH�SULQFLSOH�RI�GLVWLQFWLRQ�UHTXLUHV�VWDWHV�WR�
GLIIHUHQWLDWH�EHWZHHQ�FRPEDWDQWV�DQG�QRQFRPEDWDQWV��pursuing 
RQO\�ODZIXO�WDUJHWV�VXFK�DV�UHSUHVHQWDWLYHV�RI�D�VWDWH�LQ�DUPV��
PLOLWDU\�REMHFWLYHV�OLNH�PXQLWLRQV�IDFWRULHV��RU��LQ�WKLV�FDVH��DFWRUV�
that pose an imminent threat.24�1RW�RQO\�GLG�7DVN�)RUFH���IDLO�WR�
distinguish between lawful and unlawful targets but they made 
PLQLPDO�DWWHPSWV�WR�JOHDQ�WKLV�DYDLODEOH�LQIRUPDWLRQ��The New York 
Times�ODWHU�UHYHDOHG�WKDW�7DVN�)RUFH���SXUSRVHIXOO\�FRQFHDOHG�WKHLU�
IDLOXUH�WR�LQYHVWLJDWH�WKH�DWWDFN�LQ�WKHLU�DIWHU�DFWLRQ�UHSRUWV�25 While 
the general target area was a potential site of future operations, it 
DOVR�KRXVHG�D�ODUJH�SURSRUWLRQ�RI�FLYLOLDQV�DQG�DQ�HQHP\�ODUJHO\�
EHDWHQ�LQWR�VXEPLVVLRQ�E\�SUHYLRXV�8�6��DWWDFNV��7KH�/2$&�DOVR�
SURPRWHV�DYRLGLQJ�XQQHFHVVDU\�VXIIHULQJ�IRU�FRPEDWDQWV�RU�DQ\�
FLYLOLDQ�VXIIHULQJ��(YHQ�LI�WKH�8�6��PLOLWDU\�FRQVLGHUHG�,6,6�D�
WUXH�FRPEDWDQW�LQ�YLRODWLRQ�RI�WKH�GLVWLQFWLRQ�SULQFLSOH��WKHUH�DUH�
VWLOO�UHVWULFWLRQV�RQ�FRQGXFW�WRZDUG�RSSRVLQJ�IRUFHV��$V�GHVFULEHG�
SUHYLRXVO\��VRPH�GHJUHH�RI�FROODWHUDO�GDPDJH�LV�SHUPLVVLEOH��
EXW�WKH�³/2$&�SURKLELWV�DWWDFNV�WKDW�DUH�calculated WR�FDXVH�
XQQHFHVVDU\�VXIIHULQJ�´���)RUFH�VXI¿FLHQW�WR�NLOO�DQ�RSSRQHQW�LV�
DOORZHG��EXW�DWWDFNV�designed WR�LQÀLFW�VXUSOXV�VXIIHULQJ�DUH�LOOHJDO��
8OWLPDWHO\��LW�LV�GLI¿FXOW�WR�SURYH�WKLV�FDVH�UHDFKHV�WKH�WKUHVKROG�
RI�ZLOOIXO�GHVWUXFWLRQ�XVHG�DV�D�SXUSRVHIXO�PLOLWDU\�WDFWLF�ZLWKRXW�
H[SOLFLW�LQWHUQDO�PHPRV�DI¿UPLQJ�D�ZDQWRQ�XVH�RI�IRUFH��+RZHYHU��
DFFRUGLQJ�WR�$UWLFOH������RI�WKH�5RPH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�
&ULPLQDO�&RXUW��LI�DWWDFNV�RQ�WKH�VDPH�FLYLOLDQ�SRSXODWLRQV�SHUVLVW��
WKH\�FRXOG�EH�GHHPHG�FULPHV�DJDLQVW�KXPDQLW\��&ULPHV�DJDLQVW�
KXPDQLW\�W\SLFDOO\�UHIHU�WR�³ZLGHVSUHDG�DQG�V\VWHPDWLF�DWWDFNV«
ZLWK�NQRZOHGJH�RI�WKH�DWWDFN´�DJDLQVW�FLYLOLDQV����(YDOXDWHG�DORQH��
WKLV�DWWDFN�PD\�QRW�VHHP�WR�FRQVWLWXWH�GHOLEHUDWH�GHVWUXFWLRQ��
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+RZHYHU��FRXSOHG�ZLWK�VLPLODU�VWULNHV�DXWKRUL]HG�E\�WKH�H[HFXWLYH�
EUDQFK²OLNH�WKH������DWWDFN�RQ�.DEXO�ZKLFK�WDUJHWHG�DQ�LQQRFHQW�
KXPDQLWDULDQ�ZRUNHU�DQG�NLOOHG�VHYHUDO�FKLOGUHQ²WKLV�GLVUHJDUG�IRU�
FRPPXQLWLHV�PLUHG�LQ�WHUURU��LI�VXVWDLQHG��FRXOG�HTXDWH�WR�D�FULPH�
against humanity.

1DWLRQV�PXVW�DOVR�WDNH�SUHFDXWLRQDU\�PHDVXUHV�EHIRUH�
DSSO\LQJ�IRUFH�XQGHU�WKH�/2$&��� Troops are responsible for 
FDUHIXOO\�DVVHVVLQJ�LI�D�JLYHQ�DWWDFN�ZLOO�FDXVH�H[FHVVLYH�FDVXDOWLHV�
E\�XVLQJ�WRROV�OLNH�VXUYHLOODQFH�GURQHV�DQG�VRSKLVWLFDWHG�FDPHUDV��
:KLOH�JURXQG�WURRSV�PD\�KDYH�EHHQ�XQDEOH�WR�VHH�WKH�FLYLOLDQV��
WKH\�IDLOHG�WR�FRQVXOW�WKH�DLUERUQH�WHDP�WKDW�FRXOG�DFFHVV�PRUH�
DFFXUDWH�LQWHOOLJHQFH��The New York Times UHSRUWV�WKDW��LQ�IDFW��
minutes before the strike, troops in the sky noted “women, 
FKLOGUHQ��DQG�D�PDQ�ZLWK�D�JXQ´��DQG�QR�DFWLYH�FRPEDW��LQ�WKHLU�
FKDW�ORJ� 29�&HQWUDO�&RPPDQG�KDV�VLQFH�DUJXHG�WKDW�7DVN�)RUFH�
��ZDV�XQDZDUH�D�VXSHULRU�GURQH�ZDV�FLUFOLQJ�DERYH��/LNHZLVH��
WKH�RSHUDWLRQ¶V�VHFUHF\�PHDQW�WKH�GURQH�WHDP�ZDV�QRW�DZDUH�
RI�WKH�FRPLQJ�DWWDFN�E\�7DVN�)RUFH���30�7KLV�ODFN�RI�LQWHU�WHDP�
FRPPXQLFDWLRQ�GHPRQVWUDWHV�D�WURXEOLQJ�HPSKDVLV�RQ�H[WHQVLYH�
RSHUDWLRQDO�VHFXULW\�FRQFHUQV�RYHU�SUHFDXWLRQDU\�PHDVXUHV�

(YHQ�WKH�$LU�)RUFH¶V�VR�FDOOHG�³NLOO�FKDLQ´�LQYROYHV�
³¿QGLQJ��¿[LQJ��DQG�WUDFNLQJ´�EHIRUH�WDUJHWLQJ�HQHPLHV�DQG�WKHVH�
early steps were not adequately pursued.31�$W�WKH�RSHUDWLRQDO�OHYHO��
³KLJKHU�OHYHOV�RI�FRPPDQG�HVWDEOLVK�OLPLWV�RQ�WKH�PD[LPXP�
QXPEHU�RI�DQWLFLSDWHG�FLYLOLDQ�FDVXDOWLHV�D�VXERUGLQDWH�FRPPDQGHU�
PD\�SHUPLVVLEO\�ULVN�WKURXJK�D�WDUJHWLQJ�MXGJPHQW�´32�7DVN�)RUFH�
��GLG�QRW�H[DPLQH�FLUFXPVWDQFHV�RQ�WKH�JURXQG�WR�FRPSO\�ZLWK�
RUGLQDU\�SURSRUWLRQDOLW\�GHWHUPLQDWLRQV��,Q�IDFW��DIWHU�WKH�VWULNH��
they allegedly “[added] details that would legally justify a strike, 
VXFK�DV�VHHLQJ�D�PDQ�ZLWK�D�JXQ��HYHQ�ZKHQ�WKRVH�GHWDLOV�ZHUH�
QRW�YLVLEOH�LQ�WKH�>OHVV�SUHFLVH@�IRRWDJH�´33�0RUHRYHU��WKH�/2$&�
HQFRXUDJHV�DGGLWLRQDO�PHDVXUHV�OLNH�D�ZDUQLQJ�RU�HYDFXDWLQJ�
FLYLOLDQV�ZKHQHYHU�³RSHUDWLRQDOO\�IHDVLEOH�´34�7DVN�)RUFH���GLG�QRW�
ZDUQ�FLYLOLDQV�RU�HYHQ�IHOORZ�WURRSV��DOWKRXJK�VRPH�PD\�KDYH�EHHQ�
LQ�WKH�FDPS�XQZLOOLQJO\�35�$OWKRXJK�WKH�'2'�UHJUHWV�ZKDW�WKH\�FDOO�
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DQ�³XQLQWHQGHG�ORVV�RI�OLIH�´�7DVN�)RUFH���DYRLGHG�LWV�GXH�GLOLJHQFH�
to uphold the rule of law before the strike.��

,,��'RPHVWLF�-XVWL¿FDWLRQ��3UHVLGHQWLDO�3ULYLOHJH�LQ�WKH�³:DU�
On Terror”

7KH�8�6��SUHVLGHQW¶V�DXWKRULW\�WR�DXWKRUL]H�WKH�%DJKX]�
DLU�VWULNH�UHVWV�RQ�ERWK�FRQVWLWXWLRQDO�DQG�VWDWXWRU\�ODZ��$V�WKH�
FRPPDQGHU�LQ�FKLHI�RI�WKH�8�6��PLOLWDU\��WKH�SUHVLGHQW�PD\�
XVH�PLOLWDU\�IRUFH�WR�VHUYH�WKH�$PHULFDQ�SHRSOH�DQG�WKHLU�JRDOV�
DEURDG��7KLV�SULYLOHJH�LV�GHVLJQHG�WR�EH�WKH�H[FHSWLRQ�IRU�WLPHV�
RI�FULVLV��EXW�WKURXJKRXW�WKH�ZDU�RQ�WHUURU�LW�EHFDPH�VWDQGDUG������, 
$GGLWLRQDOO\��WKH�:DU�3RZHUV�$FW�DXWKRUL]HV�WKH�SUHVLGHQW�WR�
XVH�IRUFH�XQGHU�WKUHH�FULWHULD��ZKLFK�LQFOXGH�D�FRQJUHVVLRQDO�
ZDU�GHFODUDWLRQ��VSHFL¿F�VWDWXWRU\�DXWKRUL]DWLRQV��RU�D�QDWLRQDO�
HPHUJHQF\�³FUHDWHG�E\�DQ�DWWDFN�XSRQ�WKH�8�6���LWV�WHUULWRULHV�
RU�SRVVHVVLRQV��RU�LWV�DUPHG�IRUFHV�´39�0RUHRYHU��QR�UXOH�LQ�
GRPHVWLF�ODZ�PDQGDWHV�WKDW�SUHVLGHQWLDO�XVHV�RI�IRUFH�FRPSO\�ZLWK�
LQWHUQDWLRQDO�ODZ��,Q�WKH�FDVH�RI�%DJKX]��SUHVXPDEO\��³DQ�DWWDFN�
XSRQ�WKH�8�6�´�ZDV�LQWHUSUHWHG�WR�HQFRPSDVV�WKH�WKUHDW�RI�WHUURULVP�
WR�$PHULFDQ�VHFXULW\�DQG�8�6��UHODWLRQVKLSV�DEURDG��$V�VHHQ�LQ�WKH�
�����DQG������YHUVLRQV�RI�WKH�$XWKRUL]DWLRQ�IRU�8VH�RI�0LOLWDU\�
)RUFH��$80)���SUHVLGHQWV�KDYH�H[WHQVLYH�H[HFXWLYH�SULYLOHJH�
DQG�D�EODQN�FKHFN�LQ�WKH�ZDNH�RI�6HSWHPEHU�����������JURXQGHG�
ODUJHO\�LQ�IHDUV�WKDW�DQ\�FRQVWUDLQWV�ZRXOG�KLQGHU�D�VZLIW�FULVLV�
response.40,41,42

$QRWKHU�LPSRUWDQW�FRQVLGHUDWLRQ�LQ�WKH�FRQWH[W�RI�WKH�
%DJKX]�VWULNH�LV�VWDWXWRU\�GRPHVWLF�ODZ��:KLOH�$UWLFOH�,�RI�WKH�
8�6��&RQVWLWXWLRQ�VWDWHV�WKDW�RQO\�&RQJUHVV�FDQ�GHFODUH�ZDU�DQG�
raise funding for armies,43�&RQJUHVV�VRPHWLPHV�IDLOV�WR�H[HUFLVH�LWV�
$UWLFOH�,�SRZHUV��,QVWHDG��&RQJUHVV�VWDWXWRULO\�GHOHJDWHV�DXWKRULW\�
WR�WKH�SUHVLGHQW�WR�KDQGOH�SUHVVLQJ�QDWLRQDO�VHFXULW\�WKUHDWV�LQ�D�
VZLIW�WLPHIUDPH��)RU�H[DPSOH��ZKLOH�WKH�:DU�3RZHUV�$FW�UHTXLUHV�
the president to “notify Congress within forty-eight hours of 
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PLOLWDU\�DFWLRQ�DQG�SURKLELWV�DUPHG�IRUFHV�IURP�UHPDLQLQJ�IRU�PRUH�
WKDQ�VL[W\�GD\V�´�WKHVH�GHDGOLQHV�KDYH�EHHQ�KLVWRULFDOO\�OHQLHQW�44 
7KHUH�KDYH�DOVR�EHHQ�VKLIWV�LQ�WKH�QDWXUH�RI�ZDU��&RPSOH[LWLHV�
LQFOXGLQJ�IHZHU�JHRJUDSKLFDO�OLPLWV��DGYDQFHG�WHFKQRORJLHV��DQG�
DV\PPHWULF�ZDUIDUH�KDYH�OHG�WR�EURDG�LQWHUSUHWDWLRQV�UHJDUGLQJ�WKH�
VFRSH�RI�SUHVLGHQWLDO�ZDU�SRZHUV��$V�QDWLRQDO�VHFXULW\�ODZ�H[SHUW�
&ODLUH�)LQNHOVWHLQ�DUJXHV��³WKH�8QLWHG�6WDWHV�KDV�QRW�HVWDEOLVKHG�
D�FOHDU�DQG�XQHTXLYRFDO�OHJDO�IUDPHZRUN´45 for drone strikes 
�DQG�SUHVXPDEO\��ERPEV�GURSSHG�RQ�DV\PPHWULF�DFWRUV���7KLV�LV�
OHJDOO\�FRQFHUQLQJ�EHFDXVH�ZKHQHYHU�ODZ�LV�RYHUORRNHG�LQ�RQH�
area, Finkelstein asserts, “there will be erosion of legal norms in 
DGMDFHQW�DUHDV�RI�SUDFWLFH�´���6RRQ�LW�PD\�DIIHFW�GRPHVWLF�ODZV�
LQFOXGLQJ�WKH�ULJKW�WR�GXH�SURFHVV����0RUHRYHU��WKH�/2$&�LV�VXEMHFW�
WR�GRPHVWLF�LQWHUSUHWDWLRQ�DQG�QRQFRPSOLDQFH��DQG�GRPHVWLF�ODZ�
RIWHQ�IDLOV�WR�FKHFN�H[HFXWLYH�DXWKRULW\��%URDG�H[HFXWLYH�SULYLOHJH�
WKURXJKRXW�WKH�ZDU�RQ�WHUURU�DQG�LQ�%DJKX]�VSHFL¿FDOO\�KDV�
DOORZHG�RI¿FLDOV�WR�V\VWHPDWLFDOO\�FLUFXPYHQW�D�GRFWULQH�GHVLJQHG�
WR�OLPLW�FLYLOLDQ�GHDWKV�DQG�KXPDQ�ULJKWV�DWURFLWLHV�

III. Analysis, Transparency and Accountability in the Baghuz

Strike

3HUKDSV�WKH�PRVW�WURXEOLQJ�DVSHFW�RI�WKH�%DJKX]�VWULNH�
LV�WKH�ODFN�RI�post bellum DQDO\VLV��OHDGLQJ�WR�ORZ�OHYHOV�RI�
WUDQVSDUHQF\�DQG�JRYHUQPHQW�DFFRXQWDELOLW\�WKDW�FRXOG�HQFRXUDJH�
IXWXUH�YLRODWLRQV��7KH�'2'�VWDWHG�WKH������%DJKX]�ERPELQJ�
ZDV�OHJDO�EHFDXVH�LW�UHVXOWHG�LQ�D�OLPLWHG�QXPEHU�RI�GHDWKV�ZKLOH�
FRXQWHULQJ�,6,6�DQG�SURWHFWLQJ�WURRSV��DQG�³QR�IRUPDO�ZDU�FULPH�
QRWL¿FDWLRQ��FULPLQDO�LQYHVWLJDWLRQ��RU�GLVFLSOLQDU\�DFWLRQ�ZDV�
ZDUUDQWHG�´���+RZHYHU��EDVHG�RQ�D�ODFN�RI�GRPHVWLF�JXLGDQFH�
DQG�YLRODWLRQV�RI�WKH�/2$&�²SURSRUWLRQDOLW\��GLVWLQFWLRQ��
SUHFDXWLRQDU\�PHDVXUHV��DQG�DQ�LPPLQHQW�WKUHDW²�WKLV�VWULNH�
LV�D�UHSRUWDEOH�LQFLGHQW��7KH�PLOLWDU\�LV�REOLJDWHG�WR�UHSRUW�DQ\�
³SRVVLEOH��VXVSHFWHG��RU�DOOHJHG�YLRODWLRQ�RI�WKH�ODZ�RI�ZDU��
IRU�ZKLFK�WKHUH�LV�FUHGLEOH�LQIRUPDWLRQ�´49 The testimonies of 
DFFRPSOLVKHG�RI¿FHUV�*HQH�7DWH�DQG�/LHXWHQDQW�&RORQHO�'HDQ�
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.RUVDN�DQG�DFFRPSDQ\LQJ�YLGHR�IRRWDJH�VXSSRUWHG�WKH�FDVH�IRU�
IXUWKHU�LQYHVWLJDWLRQ�LQWR�WKH�LQFLGHQW�E\�WKH�8�6��PLOLWDU\��1RW�
RQO\�LV�UHSRUWLQJ�HQFRXUDJHG�EXW�VROGLHUV�DUH�required to disobey 
unlawful orders, bound by their MXV�LQ�EHOOR�FRGH�RI�FRQGXFW�WR�ÀDJ�
YLRODWLRQV�DQG�UHIHU�WKHP�WR�WKRVH�KLJKHU�LQ�WKH�FKDLQ�RI�FRPPDQG��
,QVWHDG�RI�EHLQJ�FRPPHQGHG�IRU�EROGO\�GHFU\LQJ�WKH�VWULNH�DV�D�
³V\VWHPDWLF�IDLOXUH�´�0U��7DWH�ZDV�¿UHG�50

7KLV�DWWDFN�ZDV�PRUH�WKDQ�D�UHJUHWWDEOH�PLVWDNH�PDGH�
XQDYRLGDEOH�E\�FRQÀLFW¶V�FKDRWLF��XQFHUWDLQ�QDWXUH��$IWHU�FLYLOLDQV�
IRXQG�³SLOHV�RI�GHDG�ZRPHQ�DQG�FKLOGUHQ´�LQ�WKH�VWULNH¶V�DIWHUPDWK��
7DVN�)RUFH���JUDGHG�LWV�RZQ�SHUIRUPDQFH�ZLWK�GHFHQW�PDUNV�51 This 
SRVLWLYH�VHOI�DVVHVVPHQW�LV�W\SLFDO��ZLWK����SHUFHQW�RI�DOO�UHSRUWHG�
DLUVWULNHV�GHHPHG�³VHOI�GHIHQVH�´7KRVH�WDVNHG�ZLWK�FRXQWLQJ�WKH�
GHDG�LQ�%DJKX]�KDYH�OLPLWHG�WRROV�DQG�PRWLYDWLRQ��0RUHRYHU��WKH�
VLWH�RI�WKH�DWWDFN�ZDV�VRRQ�EXOOGR]HG��HOLPLQDWLQJ�RSSRUWXQLWLHV�
IRU�WKRURXJK�DQDO\VLV��:KLOH�LWV�UROH�ZDV�FRPSOLFDWHG�E\�IHDU�
DQG�FKDRV�RQ�WKH�JURXQG��7DVN�)RUFH���IDLOHG�WR�DFTXLUH�DGHTXDWH�
LQWHOOLJHQFH�RQ�LWV�WDUJHWV��7KLV�HOLWH�PLOLWDU\�XQLW�ZDV�VHHPLQJO\�
HQGRZHG�ZLWK�LWV�RZQ�VRUW�RI�³H[HFXWLYH�SULYLOHJH�´�WUDGLQJ�WKH�
/2$&�IRU�RSHUDWLRQDO�VHFXULW\�DQG�WKH�DELOLW\�WR�DFW�TXLFNO\��
7KH�WZR�QHHG�QRW�EH�PXWXDOO\�H[FOXVLYH��0LOLWDU\�WUDQVSDUHQF\�
LV�FULWLFDO�VR�VROGLHUV�NQRZ�ZKDW�KDSSHQHG�DQG�FDQ�LPSURYH�WKH�
SURFHVVHV�WR�UHGXFH�IXWXUH�PLVMXGJPHQWV��:LWKRXW�DQ�KRQHVW�
SUHVHQWDWLRQ�DQG�DVVHVVPHQW�RI�WKH�UXOH�RI�ODZ�YLRODWLRQV�LQ�WKH�
%DJKX]�VWULNH��LPSURYHPHQW�LV�QRW�SRVVLEOH�

$FFRXQWDELOLW\�IRU�7DVN�)RUFH���OHDGHUVKLS�DQG�LWV�
VXSHUYLVRUV�FRXOG�LQFHQWLYL]H�EHWWHU�FRPSOLDQFH�ZLWK�WKH�/2$&��
XSKROGLQJ�$PHULFD¶V�UHVSRQVLELOLW\�DV�D�GHIHQGHU�RI�JOREDO�KXPDQ�
ULJKWV�LQ�IXWXUH�DV\PPHWULF�FRQÀLFW��0XFK�OLNH�WRUWXUH�DW�WKH�
LQIDPRXV�8�6��GHWHQWLRQ�FHQWHU�DW�*XDQWDQRPR�%D\�DQG�RWKHU�
XQODZIXO�FRQGXFW�FDUULHG�RXW�XQGHU�WKH�JXLVH�RI�QDWLRQDO�VHFXULW\��
WKH�%DJKX]�VWULNH�HURGHV�WKH�WUXVW�$PHULFDQ�FLWL]HQV�KDYH�LQ�WKHLU�
OHDGHUV�DQG�VXSSRUWV�D�FXOWXUH�ZKHUH�FRUUXSWLRQ�LV�WKH�QRUP��
GDPDJLQJ�JRYHUQPHQW�OHJLWLPDF\��(YHQWXDOO\��³UDWKHU�WKDQ�SHUFHLYH�
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DGKHUHQFH�WR�WKH�ODZ�DV�PDQGDWRU\��>$PHULFDQ�FLWL]HQV@�ZLOO�
FRPH�WR�YLHZ�WKH�ODZ�DV�PHUHO\�µWKH�DGYDQWDJH�RI�WKH�VWURQJHU�¶´52 
$�FXOWXUH�RI�lawfare HPHUJHV��ZKHUH�PLOLWDU\�OHJDO�DGYLVHUV�
DQG�WKH�2I¿FH�RI�/HJDO�&RXQVHO�XVH�ODZ�WR�DFKLHYH�VSHFL¿F�
H[HFXWLYH�DPELWLRQV��UDWKHU�WKDQ�HPSOR\LQJ�ODZ�DV�D�FRQVWUDLQW�RQ�
JRYHUQPHQW�JRDOV�53 If U.S. leaders violate the rule so explicitly, 
what will stop authoritarian countries from following suit? Will 
DOO�EDWWOH¿HOG�FRQGXFW�VKLIW�WRZDUG�WKH�FUXHO��XQODZIXO�WHFKQLTXHV�
employed by our non-state adversaries? 7R�SUHYHQW�WKLV��$PHULFDQ�
SROLF\PDNHUV�PXVW�FRPPLW�WR�OHJDO�VWDQGDUGV�DQG�SURVHFXWH�WKRVH�
UHVSRQVLEOH�IRU�/2$&�YLRODWLRQV�GRPHVWLFDOO\��7KH�8�6��LV�D�
JOREDO�OHDGHU��VR�D�GRPHVWLF�VKLIW�LQ�8�6��SROLF\�SURFHGXUHV�FRXOG�
HQFRXUDJH�IHOORZ�VLJQDWRULHV�WR�JOREDO�KXPDQ�ULJKWV�WUHDWLHV�WR�
follow suit.

IV. Crisis in Kabul: Continued Distortions of the Law of War

in U.S. Drone Strikes

� 7KH�%DJKX]�FDVH�DQDO\VLV�GHPRQVWUDWHV�WKDW�WKH�ULVH�RI�
FRQÀLFWV�ZLWK�WKUHDWHQLQJ�QRQ�VWDWH�WHUURULVW�DFWRUV�KDV�SURPSWHG�
VRPH�RI�$PHULFD¶V�PRVW�VHULRXV�UXOH�RI�ODZ�YLRODWLRQV�LQ�WKH�
QDPH�RI�VHFXULW\�DQG�H[HFXWLYH�SULYLOHJH��7KLV�WUHQG�LV�IXUWKHU�
H[HPSOL¿HG�E\�WKH�.DEXO�GURQH�VWULNH�RQ�$XJXVW�����������DPLGVW�
WKH�8�6��ZLWKGUDZDO�IURP�$IJKDQLVWDQ�DQG�WKH�ULVH�RI�GH�IDFWR�
7DOLEDQ�UXOH��/LNH�WKH�%DJKX]�DWWDFN��WKLV�VWULNH�YLRODWHG�WKH�/2$&�
EHFDXVH�LW�IDLOHG�WR�SURSHUO\�GLVWLQJXLVK�EHWZHHQ�FRPEDWDQWV�DQG�
QRQ�FRPEDWDQWV�DQG�UHVXOWHG�LQ�WKH�GHDWKV�RI�LQQRFHQW�FLYLOLDQV��
7KH�.DEXO�VWULNH�DOVR�IDLOHG�WR�SUHYHQW�XQQHFHVVDU\�VXIIHULQJ��
DQG�LQWHOOLJHQFH�RQ�WKH�VWULNH�FDQ�EH�FKDUDFWHUL]HG�E\�D�ODFN�RI�
SUHFDXWLRQDU\�PHDVXUHV��

,Q�ODWH�$XJXVW�������8�6��IRUFHV�LQ�.DEXO�ZHUH�RQ�
KLJK�DOHUW�DIWHU�D�UHFHQW�,6,6�VXLFLGH�ERPELQJ�NLOOHG�WKLUWHHQ�
$PHULFDQ�VHUYLFH�PHPEHUV�DQG�QHDUO\�WZR�KXQGUHG�$IJKDQV�54 
$QWLFLSDWLQJ�DQRWKHU�DWWDFN��PLOLWDU\�RI¿FLDOV�WDUJHWHG�DQG�
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NLOOHG�=HPDUL�$KPDGL��DQ�HPSOR\HH�RI�D�8�6��KXPDQLWDULDQ�
RUJDQL]DWLRQ��EHOLHYLQJ�KLP�WR�EH�D�PHPEHU�RI�,6,6�.��RU�,6,6�
IRUFHV�LQ�$IJKDQLVWDQ��$IWHU�WUDFNLQJ�KLV�PRYHPHQWV�IRU�HLJKW�
KRXUV��8�6��LQWHOOLJHQFH�IRUFHV�EHOLHYHG�$KPDGL�ZDV�SUHSDULQJ�
WR�DWWDFN�+DPLG�.DU]DL�,QWHUQDWLRQDO�$LUSRUW�55 In reality, Ahmadi 
ZDV�PDNLQJ�URXWLQH�VWRSV�DQG�ORDGLQJ�KLV�FDU�ZLWK�ZDWHU�IRU�KLV�
family.���2ULJLQDOO\�KHUDOGHG�E\�WKH�'HSDUWPHQW�RI�'HIHQVH�DV�D�
³ULJKWHRXV�VWULNH�´�WKH�$XJXVW����������+HOO¿UH�DWWDFN�RQ�.DEXO�
NLOOHG�WHQ�FLYLOLDQV��LQFOXGLQJ�VHYHUDO�FKLOGUHQ��DQG�GLG�QRW�DFKLHYH�
D�OHJLWLPDWH�PLOLWDU\�REMHFWLYH�EHFDXVH�WKH�DWWDFN�ZDV�EDVHG�RQ�
PLVOHDGLQJ�LQWHOOLJHQFH����:KHQ�LQWHUYLHZHG��VXUYLYLQJ�PHPEHUV�
RI�$KPDGL¶V�IDPLO\�VWDWHG��³:H�KDYH�QRWKLQJ�WR�GR�ZLWK�WHUURULVP�
RU�,6,6��:H�ORYH�$PHULFD��:H�ZDQW�WR�JR�WKHUH�´�� Although the 
GURQH�RSHUDWRU�VDZ�RQO\�RQH�PDQ�LQ�WKH�WDUJHW�UDQJH��VXUYHLOODQFH�
IRRWDJH�UHYHDOHG�FKLOGUHQ�QHDUE\�EHIRUH�WKH�VWULNH��7KLV�HUURU�KDV�
EHHQ�DWWULEXWHG�WR�FRQ¿UPDWLRQ�ELDV��ZKHUHLQ�WURRSV�VDZ�ZKDW�WKH\�
H[SHFWHG�WR�VHH��D�PHPEHU�RI�,6,6�ORDGLQJ�KLV�FDU�ZLWK�PDWHULDOV�
IRU�DQ�XSFRPLQJ�DWWDFN��$PHULFDQ�IRUFHV�PLVWRRN�$KPDGL¶V�
humanitarian supplies for weaponry and military equipment 
LQWHQGHG�IRU�DQ�DWWDFN�RQ�+DPLG�.DU]DL�,QWHUQDWLRQDO�$LUSRUW��7R�
GDWH��³FRQGROHQFH�SD\PHQWV´�KDYH�EHHQ�GLVWULEXWHG�WR�WKH�IDPLOLHV�
RI�WKH�YLFWLPV��+RZHYHU��QR�8�6��WURRSV�ZLOO�³IDFH�DQ\�NLQG�RI�
SXQLVKPHQW�´59 

7KH�$XJXVW�GURQH�VWULNH�RQ�.DEXO�YLRODWHG�WKH�SULQFLSOH�
RI�GLVWLQFWLRQ��IDLOHG�WR�SURWHFW�IURP�XQQHFHVVDU\�VXIIHULQJ��DQG�
ODFNHG�SUHFDXWLRQDU\�PHDVXUHV�QHFHVVDU\�WR�FRQGXFW�D�SUHFLVH�DQG�
HIIHFWLYH�DWWDFN��:H�PXVW�DFNQRZOHGJH�WKH�IDFWV�SUHVHQWHG�before 
the strike UDWKHU�WKDQ�WKH�WUDJLF�RXWFRPH�WR�DGHTXDWHO\�MXGJH�LWV�
OHJDOLW\��)LUVW��LW�LV�FUXFLDO�WR�XQGHUVWDQG�WKDW�WKH�'2'�EHOLHYHG�LW�
ZDV�SUHYHQWLQJ�DQRWKHU�ODUJH�VFDOH�VXLFLGH�ERPELQJ����0RUHRYHU��
WKH�VWULNH�ZRXOG�DOOHJHGO\�SURWHFW�WURRSV�SXUVXLQJ�WKH�VXVSHFWHG�
WHUURULVW�ZKR�FRXOG�EH�NLOOHG�LQ�D�WUDGLWLRQDO�ERRWV�RQ�WKH�JURXQG�
operation. For these reasons, the drone strike on Kabul passed the 
PLOLWDU\�QHFHVVLW\�WHVW�JLYHQ�RI¿FLDOV¶�OLPLWHG�FRQFHSWLRQ�RI�ZKDW�
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WKH\�FRQVLGHUHG�DQ�LPSHQGLQJ�DWWDFN��2I¿FLDOV�VHHPLQJO\�IDLOHG�
WR�FRQGXFW�D�WKRURXJK�UHYLHZ�RI�WKH�WDUJHW�DUHD��UHVXOWLQJ�LQ�WKH�
8�6��PLOLWDU\¶V�H[SHFWDWLRQ�WKDW�WKH�VWULNH�ZRXOG�FDXVH�PLQLPDO�
FROODWHUDO�GDPDJH��$FFRUGLQJ�WR�8�6��PLOLWDU\�FULWHULD��WKH�DWWDFN�
IXO¿OOHG�WKH�SURSRUWLRQDOLW\�UHTXLUHPHQW�EDVHG�RQ�RI¿FLDOV¶�ÀDZHG�
pre-strike analysis.

+RZHYHU��WKH�PLOLWDU\�IDLOHG�WR�GLVWLQJXLVK�EHWZHHQ�ODZIXO�
DQG�XQODZIXO�WDUJHWV��YLRODWLQJ�WKH�SULQFLSOH�RI�GLVWLQFWLRQ��7KLV�
UHVXOWHG�LQ�WKH�NLOOLQJ�RI�LQQRFHQW�FLYLOLDQV��DOO�RI�ZKLFK�ZDV�
FDSWXUHG�E\�VXUYHLOODQFH�FDPHUDV��$GGLWLRQDOO\��WKH�GURQH�VWULNH�
FDXVHG�WKH�XQQHFHVVDU\�GHVWUXFWLRQ�RI�KRPHV�DQG�SURSHUW\��QRZ�
needing lengthy repairs, and the anguish felt by families of the 
GHDG�ZLOO�WDNH�PXFK�ORQJHU�WR�KHDO��8�6��IRUFHV�DOVR�IDLOHG�WR�WDNH�
VXI¿FLHQW�SUHFDXWLRQDU\�PHDVXUHV�WR�SURWHFW�LQQRFHQW�SHRSOH��$�
FDUHIXO�EDFNJURXQG�FKHFN�RQ�$KPDGL��LQFOXGLQJ�PRUH�RQ�VLWH�
KXPDQ�LQWHOOLJHQFH�WR�YHULI\�WKH�VXVSHFWHG�DWWDFN��DQG�D�PRUH�
WKRURXJK�DQDO\VLV�RI�VXUYHLOODQFH�IRRWDJH�PD\�KDYH�SUHYHQWHG�
WKLV�PLVLQIRUPHG�DQG�WUDJLF�VWULNH��7KLV�FDVH�YLRODWHG�WKH�/2$&¶V�
XQQHFHVVDU\�VXIIHULQJ��SUHFDXWLRQDU\�PHDVXUHV��DQG�GLVWLQFWLRQ�
SULQFLSOHV�

7KH�*HQHYD�&RQYHQWLRQ�RXWOLQHV�³3URWHFWLRQ�RI�&LYLOLDQ�
3HUVRQV´�LQ�WLPHV�RI�ZDU��:KLOH�LW¶V�XQFOHDU�ZKHWKHU�DV\PPHWULF�
ZDUIDUH�ZLWK�QRQ�VWDWH�DFWRUV�LV��RU�VKRXOG�EH��FRQVLGHUHG�D�³WLPH�
RI�ZDU�´�WKH�&RQYHQWLRQ�EDUV�³ZLOOIXO�NLOOLQJ��WRUWXUH�RU�LQKXPDQ�
WUHDWPHQW«´�LQFOXGLQJ�³ZLOOIXOO\�FDXVLQJ�JUHDW�VXIIHULQJ�RU�VHULRXV�
LQMXU\�WR�ERG\�KHDOWK�´���8QIRUWXQDWHO\��WKLV�ODQJXDJH�LV�YDJXH�LQ�
WKH�FRQWH[W�RI�GURQH�VWULNHV�PLVWDNHQO\�KLWWLQJ�FLYLOLDQ�SRSXODWLRQV��
'2'�RI¿FLDOV�PD\�DUJXH�WKDW�WKH�WUDJLF�GHDWK�RI�FLYLOLDQV�LQ�
.DEXO�ZDV�QRW�³ZLOOIXO�´�EXW�D�UHVXOW�RI�PLVWDNHQ�LQWHOOLJHQFH�DQG�
SRRU�VLWXDWLRQDO�DZDUHQHVV��+RZHYHU��WKLV�IDLOXUH�GHPRQVWUDWHV�D�
YLRODWLRQ�RI�WKH�GXH�GLOLJHQFH�GHPDQGHG�E\�WKH�ODZ�RI�ZDU�

9LRODWLRQV�RI�,QWHUQDWLRQDO�+XPDQLWDULDQ�/DZ��,+/��DUH�
DOVR�DSSDUHQW�LQ�&RQYHQWLRQ�7KUHH��ZKLFK�SURWHFWV�³SHUVRQV�WDNLQJ�
no active�SDUW�LQ�KRVWLOLWLHV�´�� This designation seems to apply to 
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LQQRFHQW�FLYLOLDQV�LQ�7DOLEDQ�FRQWUROOHG�$IJKDQLVWDQ��7KH�*HQHYD�
&RQYHQWLRQ�DOVR�IRUELGV�QDWLRQV�IURP�³>FDUU\LQJ@�RXW�H[HFXWLRQV�
ZLWKRXW�SUHYLRXV�MXGJPHQW�SURQRXQFHG�E\�D�UHJXODUO\�FRQVWLWXWHG�
FRXUW�DIIRUGLQJ�DOO�WKH�MXGLFLDO�JXDUDQWHHV�ZKLFK�DUH�UHFRJQL]HG�DV�
LQGLVSHQVDEOH�E\�FLYLOL]HG�SHRSOHV�´PHDQLQJ�WKDW�ZKLOH�LW�LV�ODZIXO�
WR�NLOO�FRPEDWDQWV�UHSUHVHQWLQJ�D�IRUHLJQ�QDWLRQ�LQ�WKH�FRQWH[W�RI�
ZDU��LW�LV�XQODZIXO�WR�NLOO�FLYLOLDQV�H[WUDMXGLFLDOO\�ZKHQ�WKH\�SRVH�
no immediate threat.���$�PRUH�GHOLEHUDWH�DQDO\VLV�RI�KLV�EDFNJURXQG�
DQG�DFWLYLWLHV�RU�HYHQ�D�WULDO�ZRXOG�KDYH�IRXQG�$KPDGL�LQQRFHQW�
DQG�SUHYHQWHG�QHHGOHVV�GHDWK�DQG�GDPDJH�WR�KLV�FRPPXQLW\��
+RZHYHU��$KPDGL�ZDV�QRW�DUUHVWHG�DQG�WULHG�LQ�FRXUW��OLNHO\�GXH�
WR�WKH�SHUFHLYHG�XUJHQF\�RI�WKH�FLUFXPVWDQFHV��7KXV��LQ�DGGLWLRQ�
WR�YLRODWLQJ�WKH�*HQHYD�SULQFLSOH�RI�QR�H[WUDMXGLFLDO�H[HFXWLRQ�IRU�
QRQFRPEDWDQWV��WKH�.DEXO�GURQH�VWULNH�H[SRVHG�D�IDLOXUH�WR�DSSO\�
WUDGLWLRQDO�ODZ�RI�ZDU�SULQFLSOHV�WR�VXVSHFWHG�WHUURULVW�DWWDFNV�

V. Combatants vs. Noncombatants in an Asymmetric World

³-XVW�ZDU�WKHRU\´�LV�DQRWKHU�ODZ�RI�ZDU�GRFWULQH�WKDW�
PHULWV�GLVFXVVLRQ��7KLV�WKHRU\�RXWOLQHV�WKH�LQWHUQDWLRQDO�QRUPV�
of MXV�DG�EHOOXP�and MXV�LQ�EHOOR��$V�GHVFULEHG�SUHYLRXVO\��MXV�DG�
bellum GHDOV�ZLWK�VWDWH�MXVWL¿FDWLRQ�IRU�WKH�XVH�RI�IRUFH��ZKLOH�MXV�
in bello UHIHUV�WR�FRPEDWDQWV¶�FRQGXFW����7UDGLWLRQDOO\��FRPEDWDQWV�
DUH�QRW�OLDEOH�IRU�WKHLU�QDWLRQ¶V�GHFLVLRQ�WR�HQWHU�D�ZDU��1R�PDWWHU�
WKH�MXVWLFH�RI�WKHLU�VWDWHV¶�FDXVH��FRPEDWDQWV�DUH�DOORZHG�WR�WDUJHW�
RWKHU�FRPEDWDQWV�RQ�WKH�EDWWOH¿HOG��6ROGLHUV�KDYH�D�VKDUHG�VHQVH�
RI�³PRUDO�HTXDOLW\´�EHFDXVH��OLNH�ZHDSRQV��WURRSV�DUH�WRROV�RI�WKH�
FRXQWU\�WKH\�VHUYH������,�8QOLNH�WHUURULVW�DFWRUV��WURRSV�GR�QRW�SXUVXH�
SROLWLFDO�DLPV�LQGHSHQGHQWO\��%HIRUH�WKH�.DEXO�VWULNH��QHLWKHU�MXV�
ad bellum nor MXV�LQ�EHOOR�ZHUH�SURSHUO\�DSSOLHG��7KH�8�6��ZDV�
QRW�MXVWL¿HG�LQ�DWWDFNLQJ�$KPDGL�XQGHU�MXV�DG�EHOOXP�EHFDXVH�KH�
ZDV�QRW�SODQQLQJ�D�WHUURULVW�DWWDFN��8QGHU�MXV in bello, the strike 
PHWKRGV�ZHUH�XQMXVWL¿HG EHFDXVH�WKH\�UHVXOWHG�LQ�FLYLOLDQ�GHDWK�
EH\RQG�DQ\�UHDVRQDEO\�DFFHSWDEOH�DPRXQW�RI�FROODWHUDO�GDPDJH�IRU�
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DFKLHYLQJ�D�WUXH�PLOLWDU\�REMHFWLYH. 
7KH�GLVWLQFWLRQ�EHWZHHQ�MXV�DG�EHOOXP�and MXV�LQ�EHOOR�

PRUDOLW\�GHPRQVWUDWHV�KRZ�GURQH�VWULNHV�RQ�VXVSHFWHG�WHUURULVWV�
PXGG\�WKH�SULQFLSOH�RI�GLVWLQFWLRQ����6LQFH�WHUURULVW�DFWRUV�GR�QRW�
UHSUHVHQW�WKH�SROLWLFDO�ZLOO�RI�D�OHJLWLPDWH�VWDWH�RQ�WKH�EDWWOH¿HOG��
WKH\�DUH�QRW�DIIRUGHG�D�FRPEDWDQW¶V�SULYLOHJHV��LQFOXGLQJ�3ULVRQHU�
RI�:DU�6WDWXV�DQG�WKH�DELOLW\�NLOO�RWKHU�FRPEDWDQWV�ZLWKRXW�
SURVHFXWLRQ��(VVHQWLDOO\��WHUURULVWV�DUH�FLYLOLDQ�FULPLQDOV�DQG�VKRXOG�
EH�SURVHFXWHG�LQ�FRXUW�DV�VXFK�ZKHQHYHU�SRVVLEOH��+RZHYHU��
VXVSHFWHG�WHUURULVWV�DUH�RIWHQ�GHVFULEHG�DV�³XQODZIXO�FRPEDWDQWV´�
RU�HYHQ�³HQHP\�EHOOLJHUHQWV´�E\�WKH�8�6��WR�GHÀHFW�UHVSRQVLELOLW\�
IRU�GHQ\LQJ�VXVSHFWV�WKH�GXH�SURFHVV�ULJKWV�DIIRUGHG�WR�RUGLQDU\�
FULPLQDOV��,Q�Panetta v Al Aulaqi, WKH�8�6��'LVWULFW�&RXUW�LQ�
:DVKLQJWRQ��'�&��UXOHG�WKDW�H[HFXWLYH�RI¿FLDOV�ZHUH�QRW�OLDEOH�
IRU�ODXQFKLQJ�D�GURQH�VWULNH�RQ�DQ�$O�4DHGD�SURSDJDQGLVW�GXH�
WR�H[HFXWLYH�SULYLOHJH�LQ�WKH�IDFH�RI�D�SUHVVLQJ�QDWLRQDO�VHFXULW\�
threat.���$O�$XODTL�ZDV�DQ�$PHULFDQ�FLWL]HQ��DQG�KLV�IDWKHU�DUJXHG�
WKDW�$PHULFDQ�RI¿FLDOV�KDG�YLRODWHG�KLV�ULJKW�WR�GXH�SURFHVV�
XQGHU�WKH�)LIWK�$PHQGPHQW�E\�NLOOLQJ�$O�$XODTL�H[WUDMXGLFLDOO\��
/LNHZLVH��LQ�WKH�FDVH�RI�$KPDGL�LQ�WKH�.DEXO�VWULNH��D�VLPLODU�OLQH�
RI�UHDVRQLQJ�ZDV�XVHG�WR�SHUPLW�KLV�H[WUDMXGLFLDO�NLOOLQJ��:KLOH�
$KPDGL�ZDV�QRW�DQ�$PHULFDQ�FLWL]HQ�OLNH�$O�$XODTL��ERWK�LQVWDQFHV�
LJQRUHG�WKH�XQLYHUVDO�JXDUDQWHH�RI�GXH�SURFHVV�WR�DOO�FLYLOLDQV�
XQGHU�WKH�*HQHYD�&RQYHQWLRQV�

9,��)DXOW\�'RPHVWLF�-XVWL¿FDWLRQV�DQG�5RRP�IRU�,PSURYHPHQW

7KH�8�6�¶V�MXVWL¿FDWLRQ�IRU�GURQH�VWULNHV�OLHV�SULPDULO\�LQ�
GRPHVWLF�ODZ��VXSHUVHGLQJ�LQWHUQDWLRQDO�UHJXODWLRQV��7KH�$80)��
signed by President George W. Bush in the immediate aftermath 
RI�6HSWHPEHU�����������H[HPSOL¿HV�KRZ�WKH�8�6��XVHV�GRPHVWLF�
ODZ�WR�MXVWLI\�GURQH�VWULNHV��5HÀHFWLQJ�WKH�QDWLRQ¶V�IHDU�RI�IXWXUH�
DWWDFNV��WKH������$80)�JDYH�WKH�SUHVLGHQW�H[SDQVLYH�DXWKRULW\��
RU�D�³EODQN�FKHFN�´�WR�WDUJHW�VXVSHFWHG�WHUURULVWV��7KH������$80)�
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DOVR�HVWDEOLVKHG�H[HFXWLYH�DXWKRULW\�WR�³XVH�DOO�QHFHVVDU\�DQG�
DSSURSULDWH�IRUFH�DJDLQVW�WKRVH�QDWLRQV��RUJDQL]DWLRQV��RU�SHUVRQV�
KH�GHWHUPLQHV�SODQQHG��DXWKRUL]HG��FRPPLWWHG��RU�DLGHG�WKH�
WHUURULVW�DWWDFNV´�DV�ZHOO�DV�WKRVH�ZKR�KDUERUHG�WKHP��+RZHYHU��
WKH������$80)�ZDV�SULPDULO\�HPSOR\HG�DJDLQVW�WZR�RWKHU�QRQ�
VWDWH�JURXSV��$O�4DHGD�DQG�WKH�7DOLEDQ����,Q�������D�VHFRQG�$80)�
H[SOLFLWO\�DXWKRUL]HG�IRUFH�LQ�,UDT�WR�FRPEDW�,6,6����+LVWRULFDOO\��
WKHUH�KDV�EHHQ�ELSDUWLVDQ�FRQJUHVVLRQDO�VXSSRUW�IRU�D�QHZ��PRUH�
SUHFLVH�$80)�WR�FXUWDLO�OLPLWOHVV�H[HFXWLYH�DXWKRULW\�LQ�WKH�QDPH�
RI�FRXQWHUWHUURU�DQG�UHVWRUH�&RQJUHVV¶�FRQVWLWXWLRQDO�ZDU�SRZHUV��� 
+RZHYHU��FRQFHUQV�UHJDUGLQJ�D�7DOLEDQ�OHG�$IJKDQLVWDQ�PD\�
IRUHVWDOO�H[HFXWLYH�UHVWUDLQW�LQ�WKH�QDPH�RI�QDWLRQDO�VHFXULW\�

 Signed during a period of anguish and trepidation in the 
IDFH�RI�D�IRUHLJQ�WKUHDW�RI�XQNQRZQ�PDJQLWXGH��WKH�$80)�KDV�D�
SRZHUIXO�KLVWRULFDO�VLJQL¿FDQFH��,Q�DGGLWLRQ�WR�WKH�$80)��$UWLFOH�
,,�RI�WKH�&RQVWLWXWLRQ�LV�RIWHQ�FLWHG�DV�D�GHIHQVH�RI�ZLGH�UHDFKLQJ�
SUHVLGHQWLDO�DXWKRULW\�LQ�WKH�DV\PPHWULF�DUHQD��7KLV�VHFWLRQ�
GHFODUHV�WKH�SUHVLGHQW�FRPPDQGHU�LQ�FKLHI�RI�WKH�DUPHG�IRUFHV��
ZKLFK�DUH�RIWHQ�FDOOHG�XSRQ�WR�H[HFXWH�FRXQWHUWHUURU�RSHUDWLRQV��
WKRXJK�FLYLOLDQ�DJHQFLHV�OLNH�WKH�&HQWUDO�,QWHOOLJHQFH�$JHQF\�
FDQ�EH�HPSOR\HG�DV�ZHOO����7KH�$80)�DQG�$UWLFOH�,,�FRPELQH�WR�
JHQHUDWH�D�YDJXH�GRPHVWLF�OHJDO�IUDPHZRUN�WKDW�DOORZV�IRU�ZLGH�
ranging operations independent of global human rights law.

�:KLOH�WKH�SUHVLGHQW�PD\�UHWDLQ�$UWLFOH�,,�SULYLOHJHV�DQG�FDQ�
GHIDXOW�WR�WKHP�LQ�D�ODUJH�VFDOH�HPHUJHQF\��UHO\LQJ�RQ�WKH�$80)�
WR�MXVWLI\�WKH�VWULNH�LQ�.DEXO�DOORZHG�LQDGHTXDWH�LQWHOOLJHQFH�
gathering due to the low threshold of proof needed before 
FDUU\LQJ�RXW�D�VWULNH��&RQJUHVV¶�LPSXOVH�QRW�WR�KLQGHU�D�VZLIW�FULVLV�
UHVSRQVH�RU�SDUDO\]H�WKH�SUHVLGHQW�GXULQJ�D�WLPH�RI�HPHUJHQF\�
LV�OHJLWLPDWH��+RZHYHU��WKH�H[HFXWLYH�PXVW�QRW�SXUVXH�OLPLWOHVV�
DFWLRQ�EDVHG�RQ�FRXQWHUWHUURU��SDUWLFXODUO\�LI��DV�LQ�.DEXO��WKH�
WDUJHWV�DUH�XQDI¿OLDWHG�ZLWK�WHUURULVW�RUJDQL]DWLRQV��0RUHRYHU��WKH�
GHVFULSWLRQ�RI�WHUURULVW�DSSUHKHQVLRQ�DV�D�VWULFWO\�military operation 
LV�ZRUULVRPH��$V�GLVFXVVHG�SUHYLRXVO\��WHUURULVWV�ODFN�WKH�SULYLOHJHV�
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RI�ODZIXO�FRPEDWDQWV�ZKR�UHSUHVHQW�OHJLWLPDWH�VWDWHV�LQ�WKH�
LQWHUQDWLRQDO�V\VWHP��7HUURULVWV�DUH�FLYLOLDQ�FULPLQDOV�DQG�VKRXOG�
EH�WKZDUWHG�E\�ODZ�HQIRUFHPHQW�OLNH�RUGLQDU\�FLYLOLDQV�HQJDJHG�LQ�
DQ\�QRQWUDGLWLRQDO��ZDUOLNH�DFWLYLW\��:KLOH�PLOLWDU\�IRUFHV�DUH�RIWHQ�
QHFHVVDU\�GXULQJ�FULVHV��HPSOR\LQJ�ORFDO�SROLFH�IRUFHV�DQG�FLYLOLDQ�
DJHQFLHV��ZKR�PD\�EHWWHU�XQGHUVWDQG�ORFDO�FRQWH[WV��LV�SUHIHUDEOH��
7KLV�ODZ�HQIRUFHPHQW�IUDPHZRUN�HQFRXUDJHV�GXH�SURFHVV�DQG�
FDUHIXO�LQWHOOLJHQFH�JDWKHULQJ�LQ�OLQH�ZLWK�WKH�*HQHYD�&RQYHQWLRQV�

VII. Conclusion and Recommendations for the Biden

Administration

,�UHFRPPHQG�WKH�%LGHQ�$GPLQLVWUDWLRQ�IRFXV�RQ�HWKLFV��
QRW�RSWLFV��,�VXJJHVW�SXEOLF�KHDULQJV�IRU�VXSHUYLVRUV�LPSOLFDWHG�
LQ�VWULNHV�EDVHG�RQ�OLPLWHG��UDVKO\�MXVWL¿HG�LQWHOOLJHQFH��6WULNHV�
UHVXOWLQJ�LQ�FLYLOLDQ�WUDJHGLHV�KDYH�EHFRPH�D�WURXEOLQJ�WUHQG�EHIRUH�
WKH�ZLWKGUDZDO�IURP�$IJKDQLVWDQ��EXW�WKH�GHVLUH�WR�HQG�DV\PPHWULF�
FRQÀLFW�VKRXOG�QRW�ZHDNHQ�RXU�DGKHUHQFH�WR�WKH�UXOH�RI�ODZ��
)LJKWLQJ�DQ�RSSRQHQW�WKDW�XVHV�FLYLOLDQV�DV�VKLHOGV�KDV�FDXVHG�WKH�
8�6��PLOLWDU\�DSSDUDWXV�WR�ZHDNHQ�LWV�UHVROYH��VWULYLQJ�WR�FRYHU�XS�
PLVGHHGV�LQ�YLRODWLRQ�RI�SURSRUWLRQDOLW\��GLVWLQFWLRQ��DQG�DGHTXDWH�
SUHFDXWLRQDU\�PHDVXUHV�DIWHU�WKH�IDFW�UDWKHU�WKDQ�FRXQWHULQJ�WKHP�
SURDFWLYHO\�

�,QVWHDG�RI�D�KHDUWHQLQJ�YLFWRU\�IRU�OLEHUDO�GHPRFUDF\��WKH�
0DUFK������VWULNH�RQ�%DJKX]�DQG�WKH�$XJXVW������DWWDFN�RQ�.DEXO�
KDYH�EHFRPH�SRWHQWLDO�ZHDSRQV�IRU�8�6��DGYHUVDULHV��VWUHQJWKHQLQJ�
WKH�DUJXPHQW�RI�MLKDG�DV�LW�DLPV�WR�YLOODLQL]H�WKH�$PHULFDQ�SHRSOH��
0RUHRYHU��LW�UHSUHVHQWV�D�GLOXWLRQ�RI�WKH�UXOH�RI�ODZ�WKDW�FRXOG�
KDYH�D�JOREDO�LPSDFW��6HFXULW\�DQG�GHIHQGLQJ�KXPDQ�ULJKWV�DUH�
QRW�PXWXDOO\�H[FOXVLYH��0RYLQJ�IRUZDUG��3UHVLGHQW�%LGHQ�PXVW�
DGGUHVV�VXVSHFWHG�WHUURULVWV�ZLWKLQ�D�ODZ�HQIRUFHPHQW�IUDPHZRUN��
SDUWQHU�ZLWK�ORFDO�SROLFH�WR�HYDFXDWH�FLYLOLDQV�ZKHQ�QHFHVVDU\��DQG�
JOHDQ�PRUH�DFFXUDWH�LQWHOOLJHQFH�EHIRUH�ZHDSRQV�DUH�GHSOR\HG��7KH�
8�6��VKRXOG�FKDPSLRQ�QHZ��PRUH�SUHFLVH�ODQJXDJH�LQ�WKH�/2$&�
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WKDW�UHIHUV�H[SOLFLWO\�WR�QRQ�VWDWH�DFWRUV�DV�FLYLOLDQ�FULPLQDOV�ZLWK�
ZDUOLNH�DLPV��UDWKHU�WKDQ�FDOOLQJ�WKHP�³XQODZIXO�FRPEDWDQWV´�WR�
GHQ\�WKHLU�ULJKWV�WR�GXH�SURFHVV��,�DOVR�UHFRPPHQG�WKH�'HSDUWPHQW�
RI�'HIHQVH�WXUQ�WR�D�PRUH�HJDOLWDULDQ�UHYLHZ�SURFHVV�LQ�ZKLFK�
PXOWLSOH�WHDPV�SUHVHQW�GXULQJ�KRVWLOLWLHV��DQG�XQDI¿OLDWHG�H[SHUWV�
GUDIW�DIWHU�DFWLRQ�/2$&�UHSRUWV�WR�LQFUHDVH�DFFRXQWDELOLW\��,�DP�
FRQ¿GHQW�WKDW�WRJHWKHU��WKHVH�PHWKRGV�FDQ�FKDUW�D�QHZ�FRXUVH�WKDW�
ZLOO�LQFUHDVH�WKH�8�6�¶�FUHGLELOLW\�LQ�WKH�LQWHUQDWLRQDO�FRPPXQLW\��
EROVWHU�PLOLWDU\�HIIHFWLYHQHVV��DQG�GHIHQG�KXPDQ�GLJQLW\�
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&URVV�8QLW�IRU�5HODWLRQV�ZLWK�$UPHG�DQG�6HFXULW\�)RUFHV�-XQH�
������RQOLQH�DW�KWWSV���ZZZ�LFUF�RUJ�HQ�GRF�DVVHWV�¿OHV�RWKHU�
ODZ�B¿QDO�SGI��YLVLWHG�$SULO�����������
2�'DYH�3KLOLSSV�DQG�(ULF�6FKPLWW��³+RZ�WKH�8�6��+LG�DQ�$LUVWULNH�
7KDW�.LOOHG�'R]HQV�RI�&LYLOLDQV�LQ�6\ULD�´�The New York Times 
�1RYHPEHU������������
3 Ibid.
4 Operation Inherent Resolve���8�6��'HSDUWPHQW�RI�'HIHQVH���
RQOLQH�DW�KWWSV���GRG�GHIHQVH�JRY�2,5���YLVLWHG�0DUFK������������
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��2UHQ�*URVV��³8QUHVROYHG�/HJDO�4XHVWLRQV�&RQFHUQLQJ�2SHUDWLRQ�
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9�3UL\DQND�%RJKDQL��³:K\�$IJKDQLVWDQ¶V�&KLOGUHQ�$UH�8VHG�
DV�6SLHV�DQG�6XLFLGH�%RPEHUV�´�PBS Frontline��1RYHPEHU�����
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9,,���������RQOLQH�DW�KWWSV���OHJDO�XQ�RUJ�UHSHUWRU\�DUW���VKWPO�
�YLVLWHG�0DUFK�����������
12�3KLOLSSV�DQG�6FKPLWW��³+RZ�WKH�8�6�´��������
13�&ODLUH�)LQNHOVWHLQ��³)LJKWLQJ�6WDWH�DQG�1RQVWDWH�$FWRUV�LQ�D�
3RVWZDU�:RUOG��5HVWRULQJ�WKH�5XOH�RI�/DZ�WR�WKH�)LJKW�$JDLQVW�
7HUURU�´����Vanderbilt Journal of Transnational Law�������������
14�,ELG�����
15 Ibid. 
���7KH�/DZ�RI�$UPHG�&RQÀLFW��,&5&�������
���)UHGHULFN�DQG�-RKQVRQ��The Continued Evolution���������
���3KLOLSSV�DQG�6FKPLWW��³+RZ�WKH�8�6�´��������
19�)UHGHULFN�DQG�-RKQVRQ��The Continued Evolution �������
20�$OLVRQ�0F,QW\UH�DQG�(GZDUG�1��=DOWD��HG��'RFWULQH�RI�'RXEOH�
Effect��7KH�6WDQIRUG�(QF\FORSHGLD�RI�3KLORVRSK\��0HWDSK\VLFV�
5HVHDUFK�/DE��3KLORVRSK\�'HSDUWPHQW��6WDQIRUG�8QLYHUVLW\��������
RQOLQH�DW��KWWSV���SODWR�VWDQIRUG�HGX�DUFKLYHV�VSU�����HQWULHV�
GRXEOH�HIIHFW�!��YLVLWHG�0DUFK������������
21�3KLOLSSV�DQG�6FKPLWW��³+RZ�WKH�8�6�´��������
22 Ibid.
23�/XLVD�'LHWULFK�DQG�6LPRQH�(��&DUWHU��*HQGHU�DQG�&RQÀLFW�
Analysis in ISIS Affected Communities of Iraq��2[IDP�
,QWHUQDWLRQDO�0D\�������RQOLQH�DW�KWWSV���UHOLHIZHE�LQW�VLWHV�
UHOLHIZHE�LQW�¿OHV�UHVRXUFHV�UU�JHQGHU�FRQÀLFW�LVLV�DIIHFWHG�LUDT�
�������HQ�SGI��YLVLWHG�0DUFK�����������
24�)UHGHULFN�DQG�-RKQVRQ��The Continued Evolution, �������
25�3KLOLSSV�DQG�6FKPLWW��³+RZ�WKH�8�6�´��������

26



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

 

���)UHGHULFN�DQG�-RKQVRQ��The Continued Evolution, ��������.
���5RPH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW��8QLWHG�
1DWLRQV��7UHDW\�6HULHV��YRO��������1R����������-XO\������������
���)UHGHULFN�DQG�-RKQVRQ��The Continued Evolution, ���������
29�3KLOLSSV�DQG�6FKPLWW��³+RZ�WKH�8�6�´��������
30 Ibid.
31�$GDP�-��+HEHUW��³&RPSUHVVLQJ�WKH�.LOO�&KDLQ�´�Air Force 
Magazine �0DUFK����������RQOLQH�DW�KWWSV���ZZZ�DLUIRUFHPDJ�FRP�
DUWLFOH�����NLOOFKDLQ���YLVLWHG�0DUFK������������
32�*HRIIUH\�6��&RUQ��³:DU��/DZ��DQG�3UHFDXWLRQDU\�0HDVXUHV��
%URDGHQLQJ�WKH�3HUVSHFWLYH�RI�WKLV�9LWDO�5LVN�0LWLJDWLRQ�
3ULQFLSOH�´����Pepperdine Law Review�������$XJXVW������������
33�3KLOLSSV�DQG�6FKPLWW��³+RZ�WKH�8�6�´��������
34�)UHGHULFN�DQG�-RKQVRQ��The Continued Evolution,�����������
35�'LHWULFK�DQG�&DUWHU��*HQGHU�DQG�&RQÀLFW��������
���3KLOLSSV�DQG�6FKPLWW��³+RZ�WKH�8�6�´��������
���8�6��&RQVW�$UW�,�������FO���
���0LFKDHO�'��5DPVH\�DQG�6WHSKHQ�,��9ODGHFN��Commander in 
Chief Clause��7KH�1DWLRQDO�&RQVWLWXWLRQ�&HQWHU��RQOLQH�DW�KWWSV���
FRQVWLWXWLRQFHQWHU�RUJ�LQWHUDFWLYH�FRQVWLWXWLRQ�LQWHUSUHWDWLRQ�DUWLFOH�
LL�FODXVHV������YLVLWHG�$SULO��WK��������
39�7KH�1L[RQ�/LEUDU\�(GXFDWLRQ�DQG�3XEOLF�3URJUDPV�7HDP��
War Powers Resolution of 1973,��5LFKDUG�1L[RQ�0XVHXP�DQG�
/LEUDU\��RQOLQH�DW�KWWSV���ZZZ�QL[RQOLEUDU\�JRY�QHZV�ZDU�SRZHUV�
UHVROXWLRQ�������YLVLWHG�$SULO����������
40�$XWKRUL]DWLRQ�)RU�8VH�RI�0LOLWDU\�)RUFH�����WK�&RQJ��
�6HSWHPEHU�����������
41�$XWKRUL]DWLRQ�IRU�8VH�RI�0LOLWDU\�)RUFH�����WK�&RQJ���2FWREHU����
�������
42�7HVV�%ULGJHPDQ��³+RZ�WR�(QVXUH�1HZ�&RQJUHVVLRQDO�:DU�
$XWKRUL]DWLRQ�LV�1RW�D�%ODQN�&KHFN,´ Just Security��$SULO�
����������RQOLQH�DW�KWWSV���ZZZ�MXVWVHFXULW\�RUJ�������VWRS�
FRQJUHVVLRQDO�ZDU�DXWKRUL]DWLRQ�EODQN�FKHFN���YLVLWHG�$SULO����

27



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

�������
43�86�&RQVW�$UW�,��������FO����
44�$ODQ�*UHHQEODWW��³:K\�WKH�:DU�3RZHUV�$FW�'RHVQ¶W�
Work,´ NPR��-XQH����������, RQOLQH�DW�KWWSV���ZZZ�QSU�
RUJ����������������������ZK\�WKH�ZDU�SRZHUV�DFW�GRHVQW�ZRUN�
�YLVLWHG�$SULO����������
45 Finkelstein, Fighting State and Nonstate Actors�������������
�� Ibid, 5.
�� Ibid.
���3KLOLSSV�DQG�6FKPLWW��³+RZ�WKH�8�6�´��������
49 National implementation of IHL - directive no. 2311.01E on 
'HSDUWPHQW�RI�'HIHQVH�/DZ�RI�:DU�3URJUDP��������DV�RI������� 
,QWHUQDWLRQDO�&RPPLWWHH�RI�WKH�5HG�&URVV��RQOLQH�DW�KWWSV���LKO�
GDWDEDVHV�LFUF�RUJ�DSSOLF�LKO�LKO�QDW�QVI�LPSOHPHQWLQJ/DZV�
50�3KLOLSSV�DQG�6FKPLWW��³+RZ�WKH�8�6�´��������
51 Ibid. 
52 Claire Finkelstein and Stephen N. Xenakis, Repairing 
WKH�'DPDJH�IURP�,OOHJDO�$FWV�RI�6WDWH��7KH�&RVWV�RI�)DLOHG�
Accountability for Torture, Interrogation and Torture: Integrating 
(I¿FDF\�ZLWK�/DZ�DQG�0RUDOLW\��2[IRUG�8QLYHUVLW\�3UHVV��������
53�0LFKDHO�'UHVVOHU��Lawfare: Both an Existential Threat to 
the International Rule of Law and an Indispensable Tool of 
American Foreign Policy in the Twenty-First Century, Penn 
6WDWH�/DZ�5HYLHZ��0DUFK����������RQOLQH�DW�KWWSV���ZZZ�
SHQQVWDWHODZUHYLHZ�RUJ�WKH�IRUXP�ODZIDUH�ERWK�DQ�H[LVWHQWLDO�
threat-to-the-international-rule-of-law-and-an-indispensable-tool-
RI�DPHULFDQ�IRUHLJQ�SROLF\�LQ�WKH�WZHQW\�¿UVW�FHQWXU\���YLVLWHG�
$SULO�����������
54�$OH[�+RUWRQ��'DQ�/DPRWKH��DQG�.DURXQ�'HPLUMLDQ��³%RWFKHG�
'URQH�6WULNH�7KDW�.LOOHG����&LYLOLDQV�LQ�.DEXO�ZDV�1RW�D�5HVXOW�
RI�&ULPLQDO�1HJOLJHQFH��3HQWDJRQ�6D\V�´�The Washington Post 
�1RYHPEHU�����������RQOLQH�DW�KWWSV���ZZZ�ZDVKLQJWRQSRVW�FRP�
QDWLRQDO�VHFXULW\������������NDEXO�GURQH�

28



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

VWULNH�LQVSHFWRU�JHQHUDO�UHSRUW���YLVLWHG�$SULO����������
55�(ULF�6FKPLWW��³1R�8�6��7URRSV�:LOO�%H�3XQLVKHG�IRU�'HDGO\�
.DEXO�6WULNH��3HQWDJRQ�&KLHI�'HFLGHV�´�The New York 
Times��'HFHPEHU������������RQOLQH�DW�KWWSV���ZZZ�Q\WLPHV�
FRP������������XV�SROLWLFV�DIJKDQLVWDQ�GURQH�VWULNH�KWPO��YLVLWHG�
$SULO����������
���+RUWRQ��/DPRWKH��DQG�'HPLUMLDQ��³%RWFKHG�'URQH�6WULNH�´ 
��������
�� Ibid. 
���0DWWKLHX�$LNLQV��&KULVWRSK�.RHWWO��(YDQ�+LOO��DQG�(ULF�6FKPLWW��
³7LPHV�,QYHVWLJDWLRQ��,Q�8�6��'URQH�6WULNH��(YLGHQFH�6XJJHVWV�
1R�,VLV�%RPE�´�The New York Times��6HSWHPEHU������������RQOLQH�
DW�KWWSV���ZZZ�Q\WLPHV�FRP������������ZRUOG�DVLD�XV�DLU�VWULNH�
GURQH�NDEXO�DIJKDQLVWDQ�LVLV�KWPO��YLVLWHG�$SULO����������
59�6FKPLWW��³1R�8�6��7URRSV�´���������
���)UHGHULFN�DQG�-RKQVRQ��The Continued Evolution �������
���*HQHYD�&RQYHQWLRQ�,9��5HODWLYH�WR�WKH�3URWHFWLRQ�RI�&LYLOLDQ�
3HUVRQV�LQ�7LPH�RI�:DU����8�6�7��������������RQOLQH�DW�KWWSV���LKO�
GDWDEDVHV�LFUF�RUJ�LKO�:HE$57�������������YLVLWHG�$SULO�����������
���*HQHYD�&RQYHQWLRQ�,,,��*HQHYD�&RQYHQWLRQ�5HODWLYH�WR�WKH�
7UHDWPHQW�RI�3ULVRQHUV�RI�:DU����8�6�7�������������
�� Ibid.
�� Walzer, -XVW�DQG�8QMXVW�:DUV���������
�� Walzer, -XVW�DQG�8QMXVW�:DUV��������������
���&ODLUH�)LQNHOVWHLQ��³.,//,1*�,1�:$5�$1'�7+(�025$/�
(48$/,7<�7+(6,6�´����Social Philosophy and Policy, no. 2, 
���±�����������
���&ODLUH�)LQNHOVWHLQ��³7KH�6WDWXV�RI�6WDWH�DQG�1RQVWDWH�$FWRUV�LQ�
3RVWZDU�+RVWLOLWLHV��5HVWRULQJ�WKH�5XOH�RI�/DZ�WR�86�7DUJHWHG�
.LOOLQJ�2SHUDWLRQV�´����Vanderbilt Journal of Transnational Law 
�������������������
�� Panetta v. Al Aulaqi, ���)��6XSS���G�����'�'�&�������. 
���$XWKRUL]DWLRQ�)RU�8VH�RI�0LOLWDU\�)RUFH�����WK�&RQJ��

29



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

�6HSWHPEHU�����������
$XWKRUL]DWLRQ�IRU�8VH�RI�0LOLWDU\�)RUFH�����WK�&RQJ���2FWREHU����
�������
�� Tess Bridgeman, “%LGHQ¶V�6XSSRUW�RI������$80)�5HSHDO��7KH�
6WDUW�RI�D�/RQJ�2YHUGXH�&RQYHUVDWLRQ�´�Just Security��-XQH�����
������RQOLQH�DW�KWWSV���ZZZ�MXVWVHFXULW\�RUJ�������ELGHQV�VXSSRUW�
RI������DXPI�UHSHDO�WKH�VWDUW�RI�D�ORQJ�RYHUGXH�FRQYHUVDWLRQ� 
�YLVLWHG�$SULO�����������
���86�&RQVW�$UW�,,��

30



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

Works Cited

$GDP�-��+HEHUW��³&RPSUHVVLQJ�WKH�.LOO�&KDLQ�´�Air Force 
Magazine �0DUFK����������RQOLQH�DW�KWWSV���ZZZ�
DLUIRUFHPDJ�FRP�DUWLFOH�����NLOOFKDLQ���YLVLWHG�0DUFK�����
�������

�³$LUVWULNHV�7DNH�2XW�,6�+HDGTXDUWHUV�LQ�0RVXO�+RVSLWDO�´�Voice of 
America News��)HEUXDU\�����������RQOLQH�DW�KWWSV���ZZZ�
YRDQHZV�FRP�D�LUDT�PRVXO�KRVSLWDO�LVODPLF�VWDWH���������
html��YLVLWHG�$SULO����������

$ODQ�*UHHQEODWW��³:K\�WKH�:DU�3RZHUV�$FW�'RHVQ¶W�:RUN,´ 
NPR��-XQH����������, RQOLQH�DW�KWWSV���ZZZ�QSU�
RUJ����������������������ZK\�WKH�ZDU�SRZHUV�DFW�
GRHVQW�ZRUN��YLVLWHG�$SULO����������

$OH[�+RUWRQ��'DQ�/DPRWKH��DQG�.DURXQ�'HPLUMLDQ��³%RWFKHG�
'URQH�6WULNH�7KDW�.LOOHG����&LYLOLDQV�LQ�.DEXO�ZDV�1RW�
D�5HVXOW�RI�&ULPLQDO�1HJOLJHQFH��3HQWDJRQ�6D\V�´�The 
Washington Post��1RYHPEHU�����������RQOLQH�DW�KWWSV���
ZZZ�ZDVKLQJWRQSRVW�FRP�QDWLRQDO�VHFXULW\������������
NDEXO�GURQH�VWULNH�LQVSHFWRU�JHQHUDO�UHSRUW���YLVLWHG�$SULO�
���������

31



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

$OLVRQ�0F,QW\UH�DQG�(GZDUG�1��=DOWD��HG��'RFWULQH�RI�'RXEOH�
Effect��7KH�6WDQIRUG�(QF\FORSHGLD�RI�3KLORVRSK\�
�0HWDSK\VLFV�5HVHDUFK�/DE��3KLORVRSK\�'HSDUWPHQW��
6WDQIRUG�8QLYHUVLW\��������RQOLQH�DW��KWWSV���SODWR�VWDQIRUG�
HGX�DUFKLYHV�VSU�����HQWULHV�GRXEOH�HIIHFW�!��YLVLWHG�
0DUFK������������

$OOHQ�6��:HLQHU��1HWD�&��&UDZIRUG��-HQQLIHU�/HDQLQJ��DQG�
*DEULHOOD�%OXP��³(WKLFV�DQG�WKH�*OREDO�:DU�RQ�7HUURU��&DQ�
&RQÀLFWV�ZLWK�1RQ�6WDWH�$FWRUV�%H�)RXJKW�LQ�D�-XVW�:D\"´�
American Academy of Arts and Sciences��������RQOLQH�DW�
KWWSV���ZZZ�DPDFDG�RUJ�QHZV�HWKLFV�DQG�JOREDO�ZDU�WHUURU�
FDQ�FRQÀLFWV�QRQ�VWDWH�DFWRUV�EH�IRXJKW�MXVW�ZD\��YLVLWHG�
$SULO����������

$XWKRUL]DWLRQ�)RU�8VH�RI�0LOLWDU\�)RUFH�����WK�&RQJ���6HSWHPEHU�
����������

$XWKRUL]DWLRQ�IRU�8VH�RI�0LOLWDU\�)RUFH�����WK�&RQJ���2FWREHU����
�������

%U\DQ�)UHGHULFN�DQG�'DYLG�(��-RKQVRQ��The Continued 
(YROXWLRQ�RI�8�6��/DZ�RI�$UPHG�&RQÀLFW�,PSOHPHQWDWLRQ��
Implications for the U.S. Military��5$1'�&RUSRUDWLRQ��
������RQOLQH�DW�KWWSV���ZZZ�UDQG�RUJ�SXEV�UHVHDUFKB
UHSRUWV�55�����KWPO��YLVLWHG�0DUFK������������

&KDUWHU�RI�WKH�8QLWHG�1DWLRQV����8176�;9,��$UWLFOH�����&KDSWHU�
9,,���������RQOLQH�DW�KWWSV���OHJDO�XQ�RUJ�UHSHUWRU\�DUW���
VKWPO��YLVLWHG�0DUFK�����������

&ODLUH�)LQNHOVWHLQ��³)LJKWLQJ�6WDWH�DQG�1RQVWDWH�$FWRUV�LQ�D�
3RVWZDU�:RUOG��5HVWRULQJ�WKH�5XOH�RI�/DZ�WR�WKH�)LJKW�

32



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

$JDLQVW�7HUURU�´����Vanderbilt Journal of Transnational 
Law�������������

&ODLUH�)LQNHOVWHLQ��³.,//,1*�,1�:$5�$1'�7+(�025$/�
(48$/,7<�7+(6,6�´����Social Philosophy and Policy, 
QR��������±�����������

&ODLUH�)LQNHOVWHLQ��³7KH�6WDWXV�RI�6WDWH�DQG�1RQVWDWH�$FWRUV�LQ�
3RVWZDU�+RVWLOLWLHV��5HVWRULQJ�WKH�5XOH�RI�/DZ�WR�86�
7DUJHWHG�.LOOLQJ�2SHUDWLRQV�´����Vanderbilt Journal of 
Transnational Law��������������������

Claire Finkelstein and Stephen N. Xenakis, Repairing the 
'DPDJH�IURP�,OOHJDO�$FWV�RI�6WDWH��7KH�&RVWV�RI�)DLOHG�
Accountability for Torture, Interrogation and Torture: 
,QWHJUDWLQJ�(I¿FDF\�ZLWK�/DZ�DQG�0RUDOLW\��2[IRUG�
8QLYHUVLW\�3UHVV��������

'HOODWWR��0DULVD��³8�6��0LOLWDU\�&RQ¿UPV������6\ULDQ�
$LUVWULNH�.LOOHG�&LYLOLDQV�´�)RUEHV��)RUEHV�0DJD]LQH��
1RYHPEHU�����������KWWSV���ZZZ�IRUEHV�FRP�VLWHV�
PDULVDGHOODWWR������������XV�PLOLWDU\�FRQ¿UPV������
V\ULDQ�DLUVWULNH�NLOOHG�FLYLOLDQV�"VK �GGG�F�������

'DYH�3KLOLSSV�DQG�(ULF�6FKPLWW��³+RZ�WKH�8�6��+LG�DQ�$LUVWULNH�
7KDW�.LOOHG�'R]HQV�RI�&LYLOLDQV�LQ�6\ULD�´�The New York 
Times��1RYHPEHU�����������

³'HSDUWPHQW�RI�'HIHQVH�'LUHFWLYH��������(��'2'�/DZ�RI�:DU����´�
$FFHVVHG�'HFHPEHU�����������KWWSV���ZZZ�ORF�JRY�UU�IUG�
0LOLWDU\B/DZ�SGI�/2$&�'RFXPHQWDU\�6XSS�����B&K���
pdf. 

33



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

³'URQH�:DUIDUH�´�7KH�%XUHDX�RI�,QYHVWLJDWLYH�-RXUQDOLVP��HQ�*%���
$FFHVVHG�1RYHPEHU����

(ULF�6FKPLWW��³1R�8�6��7URRSV�:LOO�%H�3XQLVKHG�IRU�'HDGO\�.DEXO�
6WULNH��3HQWDJRQ�&KLHI�'HFLGHV�´�The New York Times 
�'HFHPEHU������������RQOLQH�DW�KWWSV���ZZZ�Q\WLPHV�
FRP������������XV�SROLWLFV�DIJKDQLVWDQ�GURQH�VWULNH�KWPO�
�YLVLWHG�$SULO����������

*HQHYD�&RQYHQWLRQ�,,,��*HQHYD�&RQYHQWLRQ�5HODWLYH�WR�WKH�
7UHDWPHQW�RI�3ULVRQHUV�RI�:DU����8�6�7�������������

*HQHYD�&RQYHQWLRQ�,9��5HODWLYH�WR�WKH�3URWHFWLRQ�RI�&LYLOLDQ�
3HUVRQV�LQ�7LPH�RI�:DU����8�6�7��������������RQOLQH�DW�
KWWSV���LKO�GDWDEDVHV�LFUF�RUJ�LKO�:HE$57������������
�YLVLWHG�$SULO�����������

*HRIIUH\�6��&RUQ��³:DU��/DZ��DQG�3UHFDXWLRQDU\�0HDVXUHV��
%URDGHQLQJ�WKH�3HUVSHFWLYH�RI�WKLV�9LWDO�5LVN�0LWLJDWLRQ�
3ULQFLSOH�´����Pepperdine Law Review�������$XJXVW�����
�������

/HYLWW��0DWWKHZ��³7KH�$VVDG�5HJLPH¶V�%XVLQHVV�0RGHO�IRU�
6XSSRUWLQJ�WKH�,VODPLF�6WDWH�´�/DZIDUH��2FWREHU�����������
KWWSV���ZZZ�ODZIDUHEORJ�FRP�DVVDG�UHJLPHV�EXVLQHVV�
PRGHO�VXSSRUWLQJ�LVODPLF�VWDWH.

/XLVD�'LHWULFK�DQG�6LPRQH�(��&DUWHU��*HQGHU�DQG�&RQÀLFW�$QDO\VLV�
in ISIS Affected Communities of Iraq��2[IDP�,QWHUQDWLRQDO� 
0D\�������RQOLQH�DW�KWWSV���UHOLHIZHE�LQW�VLWHV�UHOLHIZHE�LQW� 
¿OHV�UHVRXUFHV�UU�JHQGHU�FRQÀLFW�LVLV�DIIHFWHG�LUDT�������� 
en.pdf��YLVLWHG�0DUFK���, 2����

34



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

0DWWKLHX�$LNLQV��&KULVWRSK�.RHWWO��(YDQ�+LOO��DQG�(ULF�6FKPLWW��
³7LPHV�,QYHVWLJDWLRQ��,Q�8�6��'URQH�6WULNH��(YLGHQFH�
6XJJHVWV�1R�,VLV�%RPE�´�The New York Times��6HSWHPEHU�
�����������RQOLQH�DW�KWWSV���ZZZ�Q\WLPHV�FRP������������
ZRUOG�DVLD�XV�DLU�VWULNH�GURQH�NDEXO�DIJKDQLVWDQ�LVLV�KWPO�
�YLVLWHG�$SULO����������

0LFKDHO�'UHVVOHU��Lawfare: Both an Existential Threat to the 
International Rule of Law and an Indispensable Tool of 
American Foreign Policy in the Twenty-First Century, 
3HQQ�6WDWH�/DZ�5HYLHZ��0DUFK����������RQOLQH�DW�KWWSV���
ZZZ�SHQQVWDWHODZUHYLHZ�RUJ�WKH�IRUXP�ODZIDUH�ERWK�
an-existential-threat-to-the-international-rule-of-law-and-
DQ�LQGLVSHQVDEOH�WRRO�RI�DPHULFDQ�IRUHLJQ�SROLF\�LQ�WKH�
WZHQW\�¿UVW�FHQWXU\���YLVLWHG�$SULO�����������

0LFKDHO�'��5DPVH\�DQG�6WHSKHQ�,��9ODGHFN��Commander in 
Chief Clause��7KH�1DWLRQDO�&RQVWLWXWLRQ�&HQWHU��RQOLQH�
at KWWSV���FRQVWLWXWLRQFHQWHU�RUJ�LQWHUDFWLYH�FRQVWLWXWLRQ�
LQWHUSUHWDWLRQ�DUWLFOH�LL�FODXVHV������YLVLWHG�$SULO��WK��
������

0LFKDHO�:DO]HU��-XVW�DQG�8QMXVW�:DUV��$�0RUDO�$UJXPHQW�ZLWK�
Historical Illustrations �%DVLF�%RRNV��������

1DWLRQDO�LPSOHPHQWDWLRQ�RI�,+/���GLUHFWLYH�QR���������(�RQ�
'HSDUWPHQW�RI�'HIHQVH�/DZ�RI�:DU�3URJUDP��������DV�RI�
�������,QWHUQDWLRQDO�&RPPLWWHH�RI�WKH�5HG�&URVV��RQOLQH�DW�
WLQ\XUO�FRP��HEF�SIN�

35



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

Operation Inherent Resolve���8�6��'HSDUWPHQW�RI�'HIHQVH���RQOLQH�
DW�KWWSV���GRG�GHIHQVH�JRY�2,5���YLVLWHG�0DUFK�����������

2UHQ�*URVV��³8QUHVROYHG�/HJDO�4XHVWLRQV�&RQFHUQLQJ�2SHUDWLRQ�
,QKHUHQW�5HVROYH�´����Texas International Law Journal, 
�����������������RQOLQH�DW�KWWSV���VFKRODUVKLS�ODZ�XPQ�HGX�
FJL�YLHZFRQWHQW�FJL"DUWLFOH ����	FRQWH[W IDFXOW\BDUWLFOHV�
�YLVLWHG�0DUFK����������

Panetta v Al Aulaqi, ���)��6XSS���G�����'�'�&�������. 

3UL\DQND�%RJKDQL��³:K\�$IJKDQLVWDQ¶V�&KLOGUHQ�$UH�8VHG�DV�
6SLHV�DQG�6XLFLGH�%RPEHUV�´�PBS Frontline��1RYHPEHU�����
������RQOLQH�DW�KWWSV���ZZZ�SEV�RUJ�ZJEK�IURQWOLQH�DUWLFOH�
ZK\�DIJKDQLVWDQV�FKLOGUHQ�DUH�XVHG�DV�VSLHV�DQG�VXLFLGH�
ERPEHUV���YLVLWHG�$SULO�����������

5RPH�6WDWXWH�RI�WKH�,QWHUQDWLRQDO�&ULPLQDO�&RXUW��8QLWHG�1DWLRQV��
7UHDW\�6HULHV��YRO��������1R����������-XO\������������
³6\ULD�+ROGV�3UHVLGHQWLDO�(OHFWLRQ�'LVPLVVHG�DV�)DUFH�E\�
2SSRVLWLRQ�´�%%&�1HZV��%%&��0D\�����������KWWSV���
ZZZ�EEF�FRP�QHZV�ZRUOG�PLGGOH�HDVW�����������

6FKPLWW��(ULF��³8�6��3OHGJHV�WR�3D\�)DPLO\�RI�7KRVH�.LOOHG�LQ�
%RWFKHG�.DEXO�'URQH�6WULNH�´�7KH�1HZ�<RUN�7LPHV��7KH�
1HZ�<RUN�7LPHV��2FWREHU�����������KWWSV���ZZZ�Q\WLPHV�
FRP������������XV�SROLWLFV�NDEXO�GURQH�VWULNH�YLFWLPV�
payment.html. 

36



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

Tess Bridgeman, “%LGHQ¶V�6XSSRUW�RI������$80)�5HSHDO��7KH�
6WDUW�RI�D�/RQJ�2YHUGXH�&RQYHUVDWLRQ�´�Just Security��-XQH�
����������RQOLQH�DW�KWWSV���ZZZ�MXVWVHFXULW\�RUJ�������
bidens-support-of-2002-aumf-repeal-the-start-of-a-long-
RYHUGXH�FRQYHUVDWLRQ���YLVLWHG�$SULO�����������

7HVV�%ULGJHPDQ��³+RZ�WR�(QVXUH�1HZ�&RQJUHVVLRQDO�:DU�
$XWKRUL]DWLRQ�LV�1RW�D�%ODQN�&KHFN,´ Just Security��$SULO�
����������RQOLQH�DW�KWWSV���ZZZ�MXVWVHFXULW\�RUJ�������
VWRS�FRQJUHVVLRQDO�ZDU�DXWKRUL]DWLRQ�EODQN�FKHFN���YLVLWHG�
$SULO�����������

7KH�/DZ�RI�$UPHG�&RQÀLFW��,QWHUQDWLRQDO�&RPPLWWHH�RI�WKH�5HG�
&URVV�8QLW�IRU�5HODWLRQV�ZLWK�$UPHG�DQG�6HFXULW\�)RUFHV�
-XQH�������RQOLQH�DW�KWWSV���ZZZ�LFUF�RUJ�HQ�GRF�DVVHWV�
¿OHV�RWKHU�ODZ�B¿QDO�SGI��YLVLWHG�$SULO�����������

7KH�1L[RQ�/LEUDU\�(GXFDWLRQ�DQG�3XEOLF�3URJUDPV�7HDP��War 
Powers Resolution of 1973,��5LFKDUG�1L[RQ�0XVHXP�DQG�
/LEUDU\��RQOLQH�DW�KWWSV���ZZZ�QL[RQOLEUDU\�JRY�QHZV�ZDU�
SRZHUV�UHVROXWLRQ�������YLVLWHG�$SULO����������

³7LPHOLQH��7KH�5LVH��6SUHDG��DQG�)DOO�RI�WKH�,VODPLF�6WDWH�´�
:LOVRQ�&HQWHU��$FFHVVHG�'HFHPEHU�����������KWWSV���ZZZ�
ZLOVRQFHQWHU�RUJ�DUWLFOH�WLPHOLQH�WKH�ULVH�VSUHDG�DQG�IDOO�
the�LVODPLF�VWDWH��

³8QLWHG�1DWLRQV�2I¿FH�RQ�*HQRFLGH�3UHYHQWLRQ�DQG�WKH�
5HVSRQVLELOLW\�WR�3URWHFW�´�8QLWHG�1DWLRQV��8QLWHG�1DWLRQV��
$FFHVVHG�1RYHPEHU�����������KWWSV���ZZZ�XQ�RUJ�HQ�
JHQRFLGHSUHYHQWLRQ�FULPHV�DJDLQVW�KXPDQLW\�VKWPO
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³8QLWHG�1DWLRQV�2I¿FH�RQ�*HQRFLGH�3UHYHQWLRQ�DQG�WKH�
5HVSRQVLELOLW\�WR�3URWHFW�´�8QLWHG�1DWLRQV��8QLWHG�
1DWLRQV��$FFHVVHG�0DUFK�����������KWWSV���ZZZ�XQ�RUJ�HQ�
JHQRFLGHSUHYHQWLRQ�FULPHV�DJDLQVW�KXPDQLW\�VKWPO��

86�&RQVW�$UW�,�������FO���

86�&RQVW�$UW�,��������FO����

86�&RQVW�$UW�,,�
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Anti-Accommodation Court and the 
&RQWLQXHG�$VVDXOW�RQ�WKH�'H¿QLWLRQ�RI�

Disability: From 1990 to Now.
0DUFR�8XVWDO�_�*HRUJHWRZQ�8QLYHUVLW\

(GLWHG�E\�'DLV\�/DZUHQFH��$OL�$ORPDUL��$YD�0RUWLHU��'RQJMDH�
0LQ��(PPD�6FKDUW]

Abstract
7KLV�SDSHU�ORRNV�DW�WKH�FKDQJHV�DQG�FRQWLQXLWLHV�LQ�GLVDELOLW\�ULJKWV�FDVH�

ODZ�UHJDUGLQJ�WKH�GH¿QLWLRQ�RI�GLVDELOLW\�LQ�WKH�$PHULFDQV�ZLWK�'LVDELOLWLHV�$FW�
�$'$��

)LUVW��WKLV�SDSHU�H[DPLQHV�WKH�VSHFL¿F�PHDVXUHV�WKH�6XSUHPH�&RXUW�
took to limit the number of people who qualify as disabled under the ADA 

GH¿QLWLRQ��UDLVLQJ�WKH�VWDQGDUG�IRU�VXEVWDQWLDO�OLPLWDWLRQ��FKDQJLQJ�WKH�PDMRU�OLIH�
DFWLYLW\�UHTXLUHPHQW��DQG�GHQ\LQJ�SURWHFWLRQ�RQ�WKH�EDVLV�RI�PLWLJDWLQJ�PHDVXUHV��

,W�VKRZV�WKDW�WKH�6XSUHPH�&RXUW�ZDV�LQWHQWLRQDOO\�OLPLWLQJ�WKH�VFRSH�RI�WKH�
$'$¶V�FRYHUDJH�DQG�DUJXHV�WKDW�OLPLWV�RQ�ZKR�UHFHLYHG�GLVDELOLW\�GLVFULPLQDWLRQ�

FRYHUDJH�IDYRU�FRUSRUDWH�ULJKWV�
This paper then summarizes the federal reforms to and expansion 

RI�WKH�GH¿QLWLRQ�RI�GLVDELOLW\�LQ�WKH������$PHQGPHQWV�WR�WKH�$PHULFDQV�ZLWK�
'LVDELOLWLHV�$FW��$'$$$���7KHQ��LW�DUJXHV�WKDW�GHVSLWH�WKH�LQWHQWLRQV�RI�WKH�
DPHQGPHQWV�WR�EURDGHQ�WKH�VFRSH�RI�WKH�$'$�GH¿QLWLRQ��WKH�$'$$$�KDV�QRW�

EHHQ�FRPSOHWHO\�VXFFHVVIXO�EHFDXVH�LQ�PDQ\�FDVHV�WKH�ORZHU�FRXUWV�KDYH�LJQRUHG�
NH\�SDUWV�RI�WKH�OHJLVODWLRQ�RU�HQWLUHO\�GLVUHJDUGHG�LW�EHFDXVH�WKH\�KDYH�FRQWLQXHG�
WR�IRFXV�FDVHV�RQ�WKH�GH¿QLWLRQ�RI�GLVDELOLW\�DQG�ZKHWKHU�WKH�SODLQWLII�TXDOL¿HV�
DV�GLVDEOHG��7R�SURYH�WKLV��WKLV�SDSHU�H[DPLQHV�Johnson v Wald County and 

HPSLULFDO�UHVHDUFK�RI�SRVW�$'$$$�GHFLVLRQV��UHYHDOLQJ�WKDW�WKHQ���WK�&LUFXLW�
-XGJH�1HLO�*RUVXFK¶V�GHFLVLRQ�ZDV�LQFRUUHFW�EHFDXVH�LW�FRPSOHWHO\�LJQRUHV�WKH�
$'$$$¶V������UHIRUPV��7KLV�LJQRUDQFH�LV�QRW�D�RQH�RII�EXW�D�VPDOO�SDUW�RI�WKH�

DFWLYH�DQG�LQWHQWLRQDO�OLPLWDWLRQ�RI�GLVDELOLW\�GLVFULPLQDWLRQ�SURWHFWLRQ�
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I. Introduction

,QGLYLGXDOV�ZLWK�GLVDELOLWLHV�DUH�D�GLVFUHWH�DQG�LQVXODU�
PLQRULW\�ZKR�KDYH�EHHQ�IDFHG�ZLWK�UHVWULFWLRQV�DQG�
OLPLWDWLRQV��VXEMHFWHG�WR�D�KLVWRU\�RI�SXUSRVHIXO�XQHTXDO�
WUHDWPHQW��DQG�UHOHJDWHG�WR�D�SRVLWLRQ�RI�SROLWLFDO�
SRZHUOHVVQHVV�LQ�RXU�VRFLHW\��EDVHG�RQ�FKDUDFWHULVWLFV�WKDW�
DUH�EH\RQG�WKH�FRQWURO�RI�VXFK�LQGLYLGXDOV�DQG�UHVXOWLQJ�
IURP�VWHUHRW\SLF�DVVXPSWLRQV�QRW�WUXO\�LQGLFDWLYH�RI�WKH�
LQGLYLGXDO�DELOLW\�RI�VXFK�LQGLYLGXDOV�WR�SDUWLFLSDWH�LQ��DQG�
FRQWULEXWH�WR�VRFLHW\�

- $PHULFDQV�ZLWK�'LVDELOLWLHV�$FW�RI�������3XE��/��
1R���������������D����������6WDW�����������1

7KH�$'$�7LWOH��¶V�FRQFHSWXDO�SUHGHFHVVRU�ZDV�WKH������
&LYLO�5LJKWV�$FW�7LWOH�9,,�2�7KH�$'$�VRXJKW�WR�FRGLI\�FLYLO�
ULJKWV�SURWHFWLRQV�DJDLQVW�ZRUNSODFH�GLVFULPLQDWLRQ�IRU�WKRVH�
ZLWK�SK\VLFDO�DQG�PHQWDO�GLVDELOLWLHV�3 Yet the ADA has not been 
WUHDWHG�OLNH�RWKHU�FLYLO�ULJKWV�OHJLVODWLRQ�LQ�WKH�FRXUWV�EHFDXVH�RI�LWV�
XQLTXH�GLVSXWH�RYHU�ZKR�TXDOL¿HV�IRU�SURWHFWLRQ��8OWLPDWHO\��WKH�
DGMXGLFDWLRQ�RI�WKLV�GLVSXWH�LQ�GLVDELOLW\�ULJKWV�FDVHV�KDV�OLPLWHG�
WKH�VFRSH�RI�ZKR�FDQ�PDNH�FLYLO�ULJKWV�FODLPV�XQGHU�WKH�$PHULFDQV�
ZLWK�'LVDELOLWLHV�$FW�RI�������$'$���ZKLOH�HQKDQFLQJ�HPSOR\HU�
DQG�FRUSRUDWH�ULJKWV��

II. What is a Disability? How the Supreme Court used its

interpretive powers to limit the breadth of ADA protections

8QGHU�WKH�$'$��WKH�GH¿QLWLRQ�RI�GLVDELOLW\�LV�³�$��D�
SK\VLFDO�RU�PHQWDO�LPSDLUPHQW�WKDW�VXEVWDQWLDOO\�OLPLWV�RQH�RU�
PRUH�RI�WKH�PDMRU�OLIH�DFWLYLWLHV�RI�VXFK�DQ�LQGLYLGXDO���%��D�UHFRUG�
RI�VXFK�DQ�LPSDLUPHQW��RU��&��EHLQJ�UHJDUGHG�DV�KDYLQJ�VXFK�
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DQ�LPSDLUPHQW�´4�$IWHU�WKH�$'$¶V�LQFHSWLRQ��WKH�6XSUHPH�&RXUW�
UHGXFHG�WKH�VFRSH�RI�WKH�$'$¶V�SURWHFWLRQ�E\�OLPLWLQJ�WKH�QXPEHU�
RI�SHRSOH�ZKR�VDWLVI\�WKH�UHTXLUHPHQWV�RI�WKH�OHJDO�GH¿QLWLRQ�RI�
GLVDELOLW\��7KH�&RXUW�DFKLHYHG�WKLV�E\�FKDQJLQJ�WKH�PHDQLQJ�RI�NH\�
ZRUGV�LQ�WKH�$'$�GH¿QLWLRQ�DQG�IRFXVLQJ�GLVDELOLW\�ULJKWV�FDVHV�
RQ�ZKR�TXDOL¿HV�DV�GLVDEOHG�LQVWHDG�RI�GHWHUPLQLQJ�ZKHWKHU�DQ�
HPSOR\HU�HQJDJHG�LQ�GLVDELOLW\�GLVFULPLQDWLRQ�5 

A. Toyota v Williams

� &DVH�ODZ�IROORZLQJ�WKH�LPSOHPHQWDWLRQ�RI�WKH�$'$�IRFXVHG�
RQ�WKH�PLQXWLDH�RI�WKH�GH¿QLWLRQ�RI�GLVDELOLW\��7KH�6XSUHPH�&RXUW¶V�
³SDUVLQJ´�RI�HDFK�ZRUG�LQ�WKH�$'$¶V�GH¿QLWLRQ�RI�GLVDELOLW\�OHG�
WR�WKH�H[FOXVLRQ�RI�$PHULFDQV�ZLWK�D�ZLGH�UDQJH�RI�LPSDLUPHQWV�
IURP�PDNLQJ�FODLPV�XQGHU�WKH�$'$�DQG�UHFHLYLQJ�SURWHFWLRQ�IURP�
HPSOR\PHQW�GLVFULPLQDWLRQ��

1. Raising the Standard for Substantial Limitation

,Q�WKH�$'$��&RQJUHVV�GLG�QRW�GH¿QH�³VXEVWDQWLDOO\�OLPLWV´�
RU�³PDMRU�OLIH�DFWLYLW\�´�QRU�GLG�LW�GHOHJDWH�DXWKRULW\�WR�DQ�DJHQF\�WR�
LQWHUSUHW�WKH�WHUPV�LQ�SDUW��$��RI�WKH�GH¿QLWLRQ�RI�GLVDELOLW\�� Thus, 
LW�OHIW�WKH�LQWHUSUHWDWLRQ�RI�WKHVH�WHUPV�WR�WKH�FRXUWV��,Q�Toyota 
Motor Manufacturing, Kentucky, Inc. v Williams������8�6������
��������WKH�6XSUHPH�&RXUW�XVHG�WKLV�GLVFUHWLRQ�WR�UDLVH�WKH�VWDQGDUG�
for substantial limitation��ZKLFK�UHGXFHG�WKH�QXPEHU�RI�$PHULFDQV�
ZKR�TXDOL¿HG�DV�GLVDEOHG��

In Toyota,�(OOD�:LOOLDPV�EURXJKW�D�FODLP�DJDLQVW�7R\RWD�
0DQXIDFWXULQJ�IRU�IDLOXUH�WR�SURYLGH�UHDVRQDEOH�DFFRPPRGDWLRQ�
IRU�KHU�GLVDELOLW\��:LOOLDPV�FODLPHG�VKH�ZDV�OHJDOO\�GLVDEOHG�
due to her Carpal Tunnel Syndrome and related impairments. 
7KH�FRXUW�V\VWHP�IRFXVHG�WKH�TXHVWLRQ�RI�WKLV�FDVH�RQ�ZKHWKHU�
:LOOLDP¶V�LPSDLUPHQWV�¿W�WKH�OHJDO�GH¿QLWLRQ�RI�GLVDELOLW\��7KH�
6XSUHPH�&RXUW�GHFLGHG�WR�KROG�substantial limitation to the 
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KLJKHU�UHTXLUHPHQW�XVHG�E\�WKH�(TXDO�(PSOR\PHQW�2SSRUWXQLW\�
&RPPLVVLRQ¶V��((2&��GH¿QLWLRQ���,Q�WKH�GHFLVLRQ�GHOLYHUHG�E\�
-XVWLFH�6DQGUD�'D\�2¶&RQQRU��WKH�&RXUW�VDLG��³:H�WKHUHIRUH�
hold that to be substantially limited in performing manual tasks, 
DQ�LQGLYLGXDO�PXVW�KDYH�DQ�LPSDLUPHQW�WKDW�SUHYHQWV�RU severely 
restricts�WKH�LQGLYLGXDO�IURP�GRLQJ�DFWLYLWLHV�WKDW�DUH�RI�FHQWUDO�
LPSRUWDQFH�WR�PRVW�SHRSOH¶V�GDLO\�OLYHV��7KH�LPSDLUPHQW¶V�LPSDFW�
PXVW�DOVR�EH�SHUPDQHQW�RU�ORQJ�WHUP�´9 In later legislation, the 
110th Congress said the Supreme Court’s interpretation of the term 
substantially limits as severely restricts�OHG�WKH�ORZHU�FRXUWV�XVLQJ�
the Toyota SUHFHGHQW�WR�³UHTXLUH�D�JUHDWHU�GHJUHH�RI�OLPLWDWLRQ�WKDQ�
ZDV�LQWHQGHG�E\�&RQJUHVV�´10�7KLV�GHFLVLRQ�UHVXOWHG�LQ�WKH�ORZHU�
FRXUWV�GLVPLVVLQJ�WKH�FODLPV�RI�PDQ\�SHRSOH�ZLWK�LPSDLUPHQWV�ZKR�
VKRXOG�KDYH�EHHQ�SURWHFWHG�E\�GLVDELOLW\�FLYLO�ULJKWV�OHJLVODWLRQ��

2. 0DMRU�/LIH�$FWLYLW\�5HTXLUHPHQW�

$GGLWLRQDOO\��WKH�6XSUHPH�&RXUW�OLPLWHG�WKH�GH¿QLWLRQ�RI�
D�PDMRU�OLIH�DFWLYLW\�E\�GLVTXDOLI\LQJ�LQWHUPLWWHQW�LPSDLUPHQWV�
DQG�RFFXSDWLRQ�VSHFL¿F�WDVNV��%\�FKDQJLQJ�WKH�PDMRU�OLIH�DFWLYLW\�
UHTXLUHPHQW��WKH�6XSUHPH�&RXUW�GHFUHDVHG�WKH�QXPEHU�RI�SHRSOH�
ZKR�TXDOL¿HG�IRU�SURWHFWLRQ�XQGHU�SDUW��$��RI�WKH�$'$�GH¿QLWLRQ�
of disability.  

The Toyota�GHFLVLRQ�LQFOXGHG�WKH�UHTXLUHPHQW�IRU�D�
GLVDELOLW\�WR�EH�³GDLO\´�DQG�³SHUPDQHQW�RU�ORQJ�WHUP�´�7KLV�PDGH�
LW�VR�WKH�PDMRU�OLIH�DFWLYLW\�UHTXLUHPHQW�KDG�WR�EH�KHOG�WR�WKH�
VWDQGDUG�RI�FHQWUDO�LPSRUWDQFH�WR�VRPHRQH¶V�³GD\�WR�GD\�OLIH�´11 
ZKLFK�IXQGDPHQWDOO\�FKDQJHG�WKH�PHDQLQJ�RI�D�PDMRU�DFWLYLW\�WR�
DQ�DFWLYLW\�WKDW�LV�³GDLO\�´12 This, along with the Supreme Court’s 
DGGLWLRQ�RI�WKH�ZRUGLQJ�³SHUPDQHQW�DQG�ORQJ�WHUP�QDWXUH�´�VHUYHG�
WR�QDUURZ�WKH�VFRSH�RI�WKH�GH¿QLWLRQ�RI�GLVDELOLW\�E\�GLVTXDOLI\LQJ�
WKRVH�ZLWK�³HSLVRGLF�RU�LQWHUPLWWHQW�LPSDLUPHQWV´�VXFK�DV�HSLOHSV\�
RU�SRVW�WUDXPDWLF�VWUHVV�GLVRUGHU�

In Toyota, the Supreme Court questioned under what 
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FRQWH[W�WKH�DELOLW\�WR�SHUIRUP�PDQXDO�WDVNV�FRQVWLWXWHG�D�PDMRU�OLIH�
activity.13 �,Q�-XVWLFH�2¶&RQQRU¶V�DQDO\VLV��VKH�VDLG��³WKH�PDQXDO�
WDVNV�XQLTXH�WR�DQ\�SDUWLFXODU�MRE�DUH�QRW�QHFHVVDULO\�LPSRUWDQW�
SDUWV�RI�PRVW�SHRSOH¶V�OLYHV��$V�D�UHVXOW��RFFXSDWLRQ�VSHFL¿F�WDVNV�
PD\�KDYH�RQO\�OLPLWHG�UHOHYDQFH�´14�7KLV�VHW�D�SUHFHGHQW�WKDW�
DOORZHG�WKH�H[FOXVLRQ�RI�³RFFXSDWLRQ�VSHFL¿F´�WDVNV�IURP�WKH�
GH¿QLWLRQ�RI�PDMRU�OLIH�DFWLYLW\. The Supreme Court’s holding 
that Williams did not qualify as disabled meant that employers 
GLG�QRW�KDYH�WR�DFFRPPRGDWH�HPSOR\HHV�IRU�GLVDELOLWLHV�WKDW�GLG�
QRW�DOORZ�WKHP�WR�GR�D�SDUWLFXODU�WDVN�RU�IXQFWLRQ�RI�D�MRE�LI�WKDW�
VDPH�GLVDELOLW\�GLG�QRW�SUHFOXGH�WKHP�IURP�PDMRU�DFWLYLWLHV�LQ�
WKHLU�GD\�WR�GD\�OLIH�RU�ZRXOG�QRW�H[FOXGH�WKHP�IURP�D�ZLGH�UDQJH�
of similar jobs.15 Toyota¶V�GHFLVLRQ�UHGH¿QHG�WZR�NH\�SKUDVHV�LQ�
SDUW��$��RI�WKH�$'$�GH¿QLWLRQ�RI�GLVDELOLW\��PDMRU�OLIH�DFWLYLW\ and 
substantially limits��LQ�D�ZD\�WKDW�JUHDWO\�OLPLWHG�ZKR�TXDOL¿HG�IRU�
HPSOR\PHQW�GLVFULPLQDWLRQ�FRYHUDJH�RQ�WKH�EDVLV�RI�GLVDELOLW\��

The Toyota GHFLVLRQ�DOVR�KLJKOLJKWHG�WKH�6XSUHPH�&RXUW¶V�
H[SOLFLW�LQWHQW�WR�FUHDWH�D�UHVWULFWLYH�UHTXLUHPHQW�IRU�TXDOLI\LQJ�DV�
GLVDEOHG��2¶&RQQRU¶V�RSLQLRQ�VWDWHG�WKDW�WKH�GH¿QLWLRQ�RI�GLVDELOLW\�
³QHHG>V@�WR�EH�LQWHUSUHWHG�VWULFWO\�WR�FUHDWH�D�GHPDQGLQJ�VWDQGDUG�
IRU�TXDOLI\LQJ�DV�GLVDEOHG�´���7KH�&RXUW�DVVHUWHG�WKDW�WKLV�UHVWULFWLYH�
VWDQGDUG�NHSW�WKH�RULJLQDO�LQWHQW�DQG�PRWLYDWLRQ�RI�WKH�$'$��,Q�
WKH�OHJLVODWLYH�¿QGLQJ�VHFWLRQ�RI�WKH�$'$��&RQJUHVV�OLVWHG�WKDW����
PLOOLRQ�$PHULFDQV�ZHUH�GLVDEOHG��7KH�6XSUHPH�&RXUW�UHDVRQHG�
WKDW�LI�WKHUH�ZDV�PHDQW�WR�EH�D�³ORZ´�VWDQGDUG�WR�EH�FRQVLGHUHG�
GLVDEOHG��&RQJUHVV�ZRXOG�KDYH�VDLG�D�KLJKHU�QXPEHU�WKDW�LQFOXGHG�
PLOOLRQV�RI�PRUH�$PHULFDQV����7KLV�ZDV�WKHLU�RQO\�HYLGHQFH�IRU�D�
GHFLVLRQ�WKDW�VHW�D�UHVWULFWLYH�VWDQGDUG�LQ�Toyota and the myriad 
ORZHU�FRXUW�GLVDELOLW\�FLYLO�ULJKWV�FDVH�WKDW�XVH�Toyota�DV�SUHFHGHQW��
7KLV�RQH�OLQH�GH¿QHG�SRVW�$'$�GLVDELOLW\�ULJKWV�FDVH�ODZ�DQG�ZDV�
XVHG�DV�HYLGHQFH�WR�UHGXFH�FLYLO�ULJKWV�SURWHFWLRQV�IRU�PLOOLRQV�RI�
$PHULFDQV�ZLWK�D�ZLGH�UDQJH�RI�LPSDLUPHQWV�
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B. Sutton��0LWLJDWLQJ�0HDVXUHV��DQG�WKH�&RGL¿FDWLRQ�RI�&RUSRUDWH�
Rights

�%\�IRFXVLQJ�WKH�TXHVWLRQ�RI�6XSUHPH�&RXUW�FDVHV�RQ�
GH¿QLQJ�WKH�WHUP�³GLVDEOHG´�LQVWHDG�RI�RQ�ZKHWKHU�RU�QRW�WKH�
HPSOR\HU�HQJDJHG�LQ�DEOHLVW�GLVFULPLQDWLRQ��WKH�6XSUHPH�&RXUW¶V�
GHFLVLRQV�DERXW�WKH�$'$�UHGXFHG�SURWHFWLRQV�IRU�WKH�GLVDEOHG�DQG�
IDYRUHG�HPSOR\HUV¶�ULJKWV�

The Supreme Court aimed to answer the question of 
whether the status of disability should be made in regard to the 
HIIHFWV�RI�³PLWLJDWLQJ�PHDVXUHV´�LQ�WZR�VHPLQDO�FDVHV��Sutton v 
United Airlines, Inc.,�� and Murphy v United Parcel Service.19 
7KH�6XSUHPH�&RXUW¶V�XOWLPDWH�GHFLVLRQ�ZDV�WKDW�SHRSOH�ZKR�DUH�
LQ�³PLWLJDWHG�VWDWHV�´�VXFK�DV�GLDEHWLFV�ZKR�DUH�FXUUHQWO\�WDNLQJ�
insulin,20�ZRXOG�QRW�EH�FRQVLGHUHG�GLVDEOHG��

In Sutton��WKH�6XSUHPH�&RXUW�GHFLGHG�WZR�³VHYHUHO\´�
P\RSLF�VLVWHUV�ZHUH�QRW�GLVDEOHG�XQGHU�WKH�$'$�GXH�WR�WKH�
H[LVWHQFH�RI�³FRUUHFWLYH´�PHDVXUHV�WKDW�ZRXOG�EH�DEOH�WR�LPSURYH�
WKHLU�YLVLRQ�21 The Sutton VLVWHUV¶�DSSOLFDWLRQV�WR�EH�DLUOLQH�SLORWV�
ZHUH�GHQLHG�EHFDXVH�RI�WKHLU�OHYHO�RI�³XQFRUUHFWHG´�YLVXDO�DFXLW\��
GHVSLWH�WKH�IDFW�WKDW�ZLWK�WKH�³XVH�RI�FRUUHFWLYH�OHQVHV��HDFK�������
KDV�YLVLRQ�WKDW�LV�������RU�EHWWHU�´22 With mitigating measures, the 
VLVWHUV¶�YLVXDO�DFXLW\�OHYHO�ZDV�DW�WKH�VWDQGDUG�UHTXLVLWH�IRU�WKH�MRE�23 
7KHUHIRUH��EHFDXVH�WKH�DLUOLQH�GLVUHJDUGHG�WKH�PLWLJDWLQJ�HIIHFWV�RI�
WKH�OHQVHV��WKH�DLUOLQH¶V�HPSOR\PHQW�GHFLVLRQ�KDG�EHHQ�PDGH�VROHO\�
RQ�WKH�EDVLV�RI�WKH�VLVWHU¶V�LPSDLUPHQW�DQG�QRW�RQ�WKHLU�DFWXDO�
ability to do the job. 

<HW��GXH�WR�WKH�H[DFW�VDPH�PLWLJDWLQJ�PHDVXUHV�WKDW�8QLWHG�
$LUOLQHV�GLVUHJDUGHG�LQ�WKHLU�KLULQJ�SURFHVV��WKH�6XSUHPH�&RXUW�
KHOG�WKDW�WKH�6XWWRQ�VLVWHUV�GLG�QRW�KDYH�D�YDOLG�HPSOR\PHQW�
GLVFULPLQDWLRQ�FODLP�XQGHU�WKH�$'$��%HFDXVH�WKH\�ZHUH�QRW�
OHJDOO\�GLVDEOHG��WKH\�GLG�QRW�TXDOLI\�IRU�WKH�$'$¶V�SURWHFWLRQV�

:KHWKHU�WKH�HPSOR\HU�ZDV�HQJDJLQJ�LQ�GLVFULPLQDWRU\�
HPSOR\PHQW�SUDFWLFHV�VKRXOG�EH�WKH�PRVW�LPSRUWDQW�TXHVWLRQ�IRU�
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WKH�FRXUW�LQ�UHJDUG�WR�GLVDELOLW\�FLYLO�ULJKWV�FDVHODZ��7KH�$'$�
SURKLELWV�GLVFULPLQDWLRQ�E\�SULYDWH�HPSOR\HUV�DJDLQVW�TXDOL¿HG�
LQGLYLGXDOV�ZLWK�D�GLVDELOLW\�24�7KHUHIRUH��WKH�FRXUW�VKRXOG�
TXHVWLRQ�ZKHWKHU�WKH�HPSOR\PHQW�UHTXLUHPHQW�ZDV�YDOLG��RU�LI�WKH�
HPSOR\HU¶V�GLVFULPLQDWRU\�EHKDYLRU�ZDV�EDVHG�RII�WKH�H[LVWHQFH�
of a disability. For example, in Sutton, was the employment 
UHTXLUHPHQW�YDOLG�EHFDXVH�RWKHUZLVH�WKH�HPSOR\HH�LQ�TXHVWLRQ�
ZRXOG�QRW�EH�TXDOL¿HG�WR�SHUIRUP�WKH�QHFHVVDU\�IXQFWLRQV�RI�WKH�
MRE��RU�ZDV�WKH�HPSOR\PHQW�UHTXLUHPHQW�LJQRUDQW�RI�WKH�HIIHFWV�RI�
PLWLJDWLQJ�PHDVXUHV�OLNH�FRQWDFW�OHQVHV"

If the Supreme Court examined Sutton through the lens of 
FRUSRUDWH�HPSOR\PHQW�GLVFULPLQDWLRQ��LW�ZRXOG�PRVW�OLNHO\�IROORZ�
WKDW�8QLWHG�$LUOLQHV�PXVW�PDNH�HPSOR\PHQW�GHFLVLRQV�ZLWK�UHJDUG�
WR�³PLWLJDWLQJ�PHDVXUHV´�DQG�WKHLU�³FRUUHFWLYH´�HIIHFWV��,Q�6XWWRQ��
WKH�6XSUHPH�&RXUW�UHDVRQHG�WKDW�JODVVHV�RU�FRQWDFW�OHQVHV�IXOO\�
PLWLJDWH�WKH�HIIHFW�RI�WKH�LPSDLUPHQW��WKHUHIRUH��WKH�6XWWRQ�VLVWHUV�
FRXOG�QRW�EH�FRQVLGHUHG�GLVDEOHG��7KH�&RXUW�FRXOG�KDYH�XVHG�WKDW�
ORJLF�WR�VD\�WKH�SRWHQWLDO�HPSOR\HH¶V�H\HVLJKW�ZDV�TXDOL¿HG�IRU�WKH�
SRVLWLRQ�EHFDXVH�RI�WKHVH�PLWLJDWLRQ�VWUDWHJLHV��VR�8QLWHG�$LUOLQHV�
PXVW�IDFWRU�PLWLJDWLQJ�PHDVXUHV�LQWR�LWV�HPSOR\PHQW�GHFLVLRQV��,I�
LW�GRHV�QRW��LWV�KLULQJ�GHFLVLRQ�GLVFULPLQDWHV�EDVHG�RQ�WKH�H[LVWHQFH�
of a disability. 

7KLV�GHFLVLRQ�LOOXPLQDWHV�KRZ�WKH�OLPLWDWLRQ�RI�WKH�VFRSH�
RI�WKH�$'$¶V�GLVDELOLW\�FRYHUDJH�IDYRUV�HPSOR\HU�ULJKWV��7KH�
mitigating measures standard in Sutton�GHQLHG�SURWHFWLRQ�IRU�PDQ\�
SHRSOH�EDVHG�RQ�PHDVXUHV�WKH\�XVHG�WR�DPHOLRUDWH�WKH�HIIHFWV�RI�
WKHLU�LPSDLUPHQW��ZKLOH�VLPXOWDQHRXVO\�GHFUHDVLQJ�WKH�UHJXODWLRQ�
WKDW�WKH�$'$�SXW�RQ�FRUSRUDWH�KLULQJ�SUDFWLFHV��,W�IDLOHG�WR�SURWHFW�
IXOO\�FDSDEOH�HPSOR\HHV�WKDW�FRUSRUDWLRQV�SHUFHLYHG�DV�GLVDEOHG�
GXH�WR�WKHLU�LPSDLUPHQW�DQG�SURWHFWHG�GLVFULPLQDWRU\�HPSOR\PHQW�
EHKDYLRU��

,Q�FRQFOXVLRQ��LQVWHDG�RI�FUHDWLQJ�SUHFHGHQW�WKDW�DLPHG�WR�
VWRS�HPSOR\PHQW�GLVFULPLQDWLRQ��WKH�6XSUHPH�&RXUW¶V�GHFLVLRQV�LQ�
Sutton and Toyota�UHJDUGLQJ�WKH�GH¿QLWLRQ�RI�GLVDELOLW\�H[FOXGHG�
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many people with impairments from the legal identity of disabled 
DQG�WKH�FLYLO�ULJKWV�SURWHFWLRQV�WKDW�FDPH�ZLWK�LW��7KH�GHFLVLRQ�WR�
DFWLYHO\�OLPLW�WKH�EURDG�VFRSH�RI�GLVDELOLW\�FRYHUDJH��ZKLFK�ZDV�
EDVHG�RQ�ÀDZHG�UHDVRQLQJ�DQG�DQ�LQVLJQL¿FDQW�VWDWLVWLF�LQ�WKH�
RULJLQDO�$'$�UDWKHU�WKDQ�WKH�WUXH�LQWHQW�IRU�WKH�$'$¶V�FUHDWLRQ��
UHVXOWHG�LQ�LQFUHDVHG�SURWHFWLRQ�RI�HPSOR\HU¶V�ULJKWV�EHFDXVH�RI�
WKH�GHFUHDVHG�$'$�UHJXODWLRQ�RI�KLULQJ�SUDFWLFHV�DQG�WKH�ORZHU�
VWDQGDUG�IRU�HPSOR\PHQW�DFFRPPRGDWLRQ�

II. The Americans with Disabilities Act Amendments Act of

2008 

� ,Q�������LQ�UHVSRQVH�WR�WKH�&RXUWV¶�DWWDFN�RQ�WKH������$'$��
&RQJUHVV�GUDIWHG�D�QHZ�ELOO�WR�LQFOXGH�PRUH�SHRSOH�XQGHU�WKH�
GH¿QLWLRQ�RI�GLVDELOLW\��&RQJUHVV�DPHQGHG�WKH�YHUELDJH�RI�WKH�$'$�
DQG�H[SDQGHG�RQ�WKH�RULJLQDO�GH¿QLWLRQ�RI�GLVDELOLW\�E\�GH¿QLQJ�
key phrases to be more in line with Congress’ original intent.25 This 
UHVSRQVH�ZDV�QRW�FRPSOHWHO\�HIIHFWLYH��PDQ\�FDVHV�KDYH�LJQRUHG�
WKH�$'$�DV�DPHQGHG��$'$$$��DQG�ORZHU�FRXUWV�KDYH�FRQWLQXHG�
WR�LVVXH�GHFLVLRQV�ZLWK�WKH�LQWHQWLRQ�RI�OLPLWLQJ�WKH�VFRSH�RI�ZKR�
TXDOL¿HV�DV�GLVDEOHG�XQGHU�WKH�$'$�GH¿QLWLRQ�

$��'HMXUH�FKDQJHV�PDGH�E\�WKH�$'$$$

7KH�$'$$$�DGGUHVVHG�WKH�6XSUHPH�&RXUW¶V�ÀDZHG�
LGHD�WKDW�&RQJUHVV�KDG�LQWHQGHG�IRU�WKHP�WR�SXUSRVHIXOO\�UHVWULFW�
FRYHUDJH�XQGHU�$'$��� The ADAAA laid out rules for how the 
GH¿QLWLRQ�RI�GLVDELOLW\�VKRXOG�EH�FRQVWUXHG�E\�WKH�FRXUWV��7KH�¿UVW�
UXOH�RI�FRQVWUXFWLRQ�VDLG�WKDW�WKH�GH¿QLWLRQ�RI�GLVDELOLW\�VKRXOG�
SURYLGH�³EURDG�FRYHUDJH´�WR�³WKH�PD[LPXP�H[WHQW�SHUPLWWHG´�
by the ADAAA’s guidelines.���7KH�$'$$$�H[SOLFLWO\�LQFOXGHG�
³HSLVRGLF´�LPSDLUPHQWV�XQGHU�WKH�GH¿QLWLRQ�RI�GLVDELOLW\�DV�
long as the impairment “substantially limits a PDMRU�OLIH�DFWLYLW\ 
ZKHQ�DFWLYH�´���7KH�DPHQGHG�GH¿QLWLRQ�RI�GLVDELOLW\�DOVR�VDLG�WKH�
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PLWLJDWLQJ�HIIHFWV�RI�WUHDWPHQW�GR�QRW�IDFWRU�LQWR�TXDOLI\LQJ�DV�
GLVDEOHG��ZLWK�WKH�H[FHSWLRQ�RI�H\HJODVVHV��FRQWDFW�OHQVHV��RU�³ORZ�
YLVLRQ�GHYLFHV�´29

$QRWKHU�SDUW�RI�WKH�SXUSRVH�RI�WKH�$'$$$�ZDV�WR�³UHMHFW�
WKH�VWDQGDUGV�HQXQFLDWHG�E\�WKH�6XSUHPH�&RXUW�LQ�Toyota,´�
VSHFL¿FDOO\�Toyota’s LQWHUSUHWDWLRQ�RI�WKH�WHUPV�³VXEVWDQWLDOO\´�DQG�
³PDMRU�´30 For PDMRU�OLIH�DFWLYLWLHV��&RQJUHVV�FUHDWHG�D�VWDQGDUG��
QRQ�H[KDXVWLYH�OLVW�RI�PDMRU�OLIH�DFWLYLWLHV�WR�VHUYH�DV�H[DPSOHV�DQG�
OLVWHG�D�QXPEHU�RI�³PDMRU�ERGLO\�IXQFWLRQV�´�ZKLFK�LI�VXEVWDQWLDOO\�
OLPLWHG�ZRXOG�DOVR�IDOO�XQGHU�WKLV�GH¿QLWLRQ�RI�GLVDELOLW\�31 

In regard to substantial limitations, the ADAAA held 
that the Court’s standard of�VLJQL¿FDQW�UHVWULFWLRQ��ZKLFK�ZDV�
set by Toyota�DQG�DSSOLHG�LQ�ORZHU�FRXUW�GHFLVLRQV��KDG�³FUHDWHG�
DQ�LQDSSURSULDWHO\�KLJK�OHYHO�RI�OLPLWDWLRQ�QHFHVVDU\�WR�REWDLQ�
FRYHUDJH�XQGHU�WKH�$'$�´32�7KLV�OHJLVODWLRQ�GLG�QRW�OD\�RXW�VSHFL¿F�
H[DPSOHV�IRU�VRPHWKLQJ�WR�EH�FRQVLGHUHG�D�substantial limitation. 
,QVWHDG��WKH�$'$$$�GHOHJDWHG�DXWKRULW\�WR�WKH�((2&�WR�LQWHUSUHW�
the meaning of substantially limits�ZLWK�WKH�JXLGDQFH�VHW�RXW�E\�WKH�
ADAAA,33�DQG�H[SOLFLWO\�UHTXLUHG�WKH�((2&�WR�UHPRYH�UHJXODWLRQV�
holding “substantial limitation´�WR�WKH�VLJQL¿FDQW�UHVWULFWLRQ 
standard.34 

7KLV�QHZ�GH¿QLWLRQ�RI�D�VXEVWDQWLDOO\�OLPLWLQJ�GLVDELOLW\�
KDV�VLQFH�EHHQ�DSSOLHG�E\�WKH�ORZHU�FRXUWV��DQG�LQ�FHUWDLQ�FDVHV��
KDV�VXFFHVVIXOO\�ORZHUHG�WKH�EDU�IRU�D�VXEVWDQWLDO�OLPLWDWLRQ�35 The 
7KLUG�&LUFXLW�&RXUW�RI�$SSHDOV�LQ�Medvic v Compass Sign Co.�� 
held that the ADAAA superseded Toyota’s and Sutton¶V�GHFLVLRQV�
DQG�WKDW�VWXWWHULQJ�ZDV�D�GLVDELOLW\�EHFDXVH�LW�³VXEVWDQWLDOO\�OLPLWV�
>WKH�SODLQWLII¶V@�PDMRU�OLIH�DFWLYLW\�RI�FRPPXQLFDWLRQ�´�� The 
DPHQGPHQWV�VXFFHVVIXOO\�WDUJHWHG�PDQ\�RI�WKH�PDMRU�ÀDZV�LQ�
WKH�6XSUHPH�&RXUW�GHFLVLRQV��DQG�ZKHQ�DSSOLHG�FRUUHFWO\��KDYH�
UHVXOWHG�LQ�D�VLJQL¿FDQW�H[SDQVLRQ�RI�WKH�QXPEHU�RI�SHRSOH�ZKR�
TXDOL¿HG�XQGHU�WKH�$'$�GH¿QLWLRQ�RI�GLVDELOLW\�
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%��-RKQVRQ�Y�:HOG�&RXQW\��3RVW�$'$$$�&RQWLQXLWLHV

(YHQ�DIWHU�WKH�SDVVDJH�RI�WKH�$'$$$�LQ�������WKH�FRXUW�
V\VWHP�FRQWLQXHG�WR�IRFXV�RQ�WKH�GH¿QLWLRQ�RI�GLVDELOLW\�LQVWHDG�
RI�RQ�WKH�DFW�RI�GLVFULPLQDWLRQ��DQG�LQ�PDQ\�FDVHV�ORZHU�FRXUWV�
PLVDSSOLHG�RU�ODUJHO\�LJQRUHG�WKH�$'$$$�E\�ZURQJO\�FLWLQJ�
SUH�$'$$$�FDVHODZ��7KLV�KDV�UHVXOWHG�LQ�WKH�$'$$$�IDLOLQJ�
WR�H[SDQG�WKH�VFRSH�RI�WKH�GH¿QLWLRQ�RI�GLVDELOLW\�WR�HYHU\RQH�LW�
RULJLQDOO\�LQWHQGHG�WR�FRYHU��

1. &RXUWV�&RQWLQXH�WR�)RFXV�RQ�:KR�4XDOL¿HV�8QGHU�WKH�
'H¿QLWLRQ�RI�'LVDELOLW\

$OWKRXJK�LQ�VRPH�FLUFXPVWDQFHV�WKH�$'$$$�ZDV�HIIHFWLYH�
LQ�ORZHULQJ�WKH�VWDQGDUG�IRU�DQ�LPSDLUPHQW�WR�EH�FRQVLGHUHG�XQGHU�
WKH�OHJDO�GH¿QLWLRQ�RI�GLVDELOLW\����WKH�$'$$$�VWDWXWH�DQG�((2&�
UHJXODWLRQ�WKDW�FDOOV�IRU�FRXUWV�WR�IRFXV�SULPDULO\�RQ�GLVDELOLW\�
GLVFULPLQDWLRQ�EHIRUH�GLVDEOHG�VWDWXV�KDV�EHHQ�ODUJHO\�LJQRUHG� 
&RQJUHVV�ZDQWHG�FRXUWV�WR�IRFXV�RQ�DQ�HPSOR\HU¶V�PRWLYDWLRQ�
IRU�HPSOR\PHQW�GLVFULPLQDWLRQ�DJDLQVW�VRPHRQH��DQG�QRW�RQ�LI�
VRPHRQH�TXDOL¿HG�DV�GLVDEOHG��7KH�((2&�VSHFL¿FDOO\�FODUL¿HG�
WKDW�³>W@KH�SULPDU\�REMHFW�RI�DWWHQWLRQ�LQ�FDVHV�EURXJKW�XQGHU�WKH�
$'$�VKRXOG�EH�ZKHWKHU�FRYHUHG�HQWLWLHV�KDYH�FRPSOLHG�ZLWK�WKHLU�
REOLJDWLRQV�DQG�ZKHWKHU�GLVFULPLQDWLRQ�KDV�RFFXUUHG�´39 

 Johnson v Weld County,40�ODLG�RXW�D�FRPPRQO\�XVHG�WHVW�IRU�
GLVDELOLW\�GLVFULPLQDWLRQ�FDVHV��7KLV�WHVW�KDV�EHHQ�XVHG�E\�P\ULDG�
GHFLVLRQV�SRVW�$'$$$�WR�GHWHUPLQH�LI�WKHUH�KDV�EHHQ�DQ�$'$�
YLRODWLRQ�41�7KH�¿UVW�TXHVWLRQ�LV�ZKHWKHU�WKH�SODLQWLII�³LV�D�GLVDEOHG�
SHUVRQ�DV�GH¿QHG�E\�WKH�$'$�´42�7KLV�WHVW�LPPHGLDWHO\�IRFXVHV�
WKH�FDVH�RQ�ZKHWKHU�WKH�SODLQWLII�LV�GLVDEOHG�LQVWHDG�RI�RQ�HPSOR\HU�
DFWLRQ��2QO\�LQ�WKH�WKLUG�DQG�¿QDO�TXHVWLRQ�RI�WKH�WHVW�GRHV�LW�DVN�
ZKHWKHU�WKH�³HPSOR\HU�GLVFULPLQDWHG�DJDLQVW�>WKH�SODLQWLII@�EHFDXVH�
RI�KHU�GLVDELOLW\�´�Johnson H[HPSOL¿HV�KRZ�WKH�FRXUWV�KDYH�
FRQWLQXHG�WR�IRFXV�¿UVW�RQ�ZKR�TXDOL¿HV�XQGHU�WKH�GH¿QLWLRQ�RI�

48



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

GLVDELOLW\��DQG�RQ�WKH�GLVFULPLQDWRU\�HPSOR\PHQW�DFWLRQ�VHFRQG��

2. Wrongly Applied Precedent (Keeping the Sutton and Toyota
Standards)

Johnson v Weld County is an example of post-ADAAA 
GHFLVLRQV�WKDW�KDYH�HUURQHRXVO\�FRQWLQXHG�WR�OLPLW�WKH�VFRSH�RI�ZKR�
FDQ�PDNH�GLVDELOLW\�GLVFULPLQDWLRQ�FODLPV�XQGHU�WKH�$'$��Johnson 
RQO\�UHDFKHG�WKH�¿UVW�SDUW�RI�WKH�WHVW�OLVWHG�DERYH��7KH�¿UVW�TXHVWLRQ�
WR�WHVW�WKH�OHJDOLW\�RI�WKH�GLVDELOLW\�GLVFULPLQDWLRQ�FODLP�ZDV�
whether the plaintiff was “a disabled person within the meaning 
of the ADA�´43�7KH�FRXUW�GHWHUPLQHG�WKDW�0V��-RKQVRQ�ZDV�QRW�
disabled under the ADA. Johnson does not mention the ADAAA 
DQ\ZKHUH�LQ�LWV�GHFLVLRQ��,WV�UHDVRQLQJ�LV�EDVHG�RQ�Sutton v United 
Air Lines, Inc.������8�6�������������������DQG�RWKHU�SUHFHGHQW�VHW�
EHIRUH�WKH�$'$$$�ZDV�HQDFWHG��

 -RKQVRQ¶V�UHDVRQLQJ�ZDV�ÀDZHG�DQG�QRW�LQ�DFFRUGDQFH�
ZLWK�WKH�$'$$$�EHFDXVH�LW�FLWHG�WKH�VLJQL¿FDQW�UHVWULFWLRQ 
VWDQGDUG��0V��-RKQVRQ�ZDV�QRW�FRQVLGHUHG�GLVDEOHG�XQGHU�WKH�$'$�
GH¿QLWLRQ�RI�GLVDELOLW\�EHFDXVH�KHU�PXOWLSOH�VFOHURVLV�GLG�QRW�PHHW�
the standard that “an impairment is substantially limiting when it 
UHQGHUV�DQ�LQGLYLGXDO�HLWKHU�XQDEOH�RU�VLJQL¿FDQWO\�UHVWULFWHG�in her 
DELOLW\�WR�SHUIRUP�D�PDMRU�OLIH�DFWLYLW\�´44�7KH�$'$$$�H[SOLFLWO\�
said VLJQL¿FDQW�UHVWULFWLRQ was too high of a standard for qualifying 
as disabled.45 Johnson�ZDV�GHFLGHG�LQ������LQ�WKH���WK�&LUFXLW�
&RXUW�RI�$SSHDOV�E\�FXUUHQW�6XSUHPH�&RXUW�-XVWLFH�1HLO�*RUVXFK��
two years after the ADAAA’s implementation. The authors of 
WKLV�RSLQLRQ�VKRXOG�KDYH�WDNHQ�WKDW�OHJLVODWLRQ�LQWR�FRQVLGHUDWLRQ��
EXW�LQVWHDG�FKRVH�WR�OLPLW�WKH�VFRSH�RI�GLVDELOLW\�GLVFULPLQDWLRQ�
FRYHUDJH�E\�HUURQHRXVO\�DSSO\LQJ�SUHFHGHQW�
� 7KLV�GHFLVLRQ�LV�QRW�WKH�RQO\�PLVWDNH�LQ�D�VHD�RI�FDVH�ODZ�
WKDW�RYHUZKHOPLQJO\�VXSSRUWV�GLVDELOLW\�HPSOR\PHQW�ULJKWV��,W�LV�
SDUW�RI�D�ODUJH�QXPEHU�RI�FDVHV�WKDW�DFWLYHO\�LJQRUH�WKH�$'$$$�LQ�
ZKROH�RU�LQ�SDUW�DQG�WKDW�FROOHFWLYHO\�SHUSHWXDWH�WKH�WUHQG�RI�RXU�
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FRXUWV�SXUSRVHIXOO\�OLPLWLQJ�WKH�QXPEHU�RI�$PHULFDQV�WKDW�TXDOLI\�
IRU�GLVDELOLW\�GLVFULPLQDWLRQ�SURWHFWLRQ�XQGHU�WKH�$'$��([WHQVLYH�
UHVHDUFK�RI�SRVW�$'$$$�FDVH�ODZ�SXEOLVKHG�E\�*HRUJHWRZQ�/DZ�
&HQWHU��*8/&���7KH�DXWKRU�RI�WKH�VWXG\��1LFROH�3RUWHU��IRXQG�WKDW�
���FDVHV�FRQFHUQLQJ�WKH�GH¿QLWLRQ�RI�GLVDELOLW\�FRPSOHWHO\�LJQRUHG�
or did not mention the ADAAA.�� 

)XUWKHUPRUH��WKH�QDUURZ�FRQVWUXFWLRQ�RI�WKH�GH¿QLWLRQ�RI�
GLVDELOLW\�FRQWLQXHG�WR�EH�DSSOLHG�DIWHU�WKH�$'$��$�PXOWLWXGH�RI�
SRVW�$'$$$�FDVHV�DFNQRZOHGJH�WKH�$'$$$�ZKLOH�LJQRULQJ�
VSHFL¿F�VWDWXWHV�WKDW�H[SDQGHG�WKH�EUHDGWK�RI�WKH�$'$�GH¿QLWLRQ�
RI�GLVDELOLW\��7KH�*8/&�VWXG\�IRXQG�FDVHV�WKDW�LJQRUHG�$'$$$�
VWDWXWHV�DWWHPSWLQJ�WR�SURWHFW�D�YDULHW\�RI�LPSDLUPHQWV��7KH�VWXG\�
DOVR�XQFRYHUHG�PDQ\�FDVHV�ZKHUH�SURWHFWLRQV�IRU�LQWHUPLWWHQW�
RU�WHPSRUDU\�LPSDLUPHQWV��LPSDLUPHQWV�ZKRVH�HIIHFWV�FDQ�EH�
PLWLJDWHG�E\�PRGHUQ�PHGLFLQH��DQG�LPSDLUPHQWV�WKDW�DIIHFW�³PDMRU�
ERGLO\�IXQFWLRQV´�ZHUH�LJQRUHG��,JQRULQJ�VWDWXWHV�VSHFL¿FDOO\�
DLPHG�DW�H[SDQGLQJ�ZKR�TXDOL¿HV�DV�GLVDEOHG�XQGHU�WKH�$'$$$�
UHGXFHV�WKH�EUHDGWK�RI�WKH�GH¿QLWLRQ�EDFN�WR�WKH�OLPLWHG�DQG�
UHVWULFWHG�SUH�$'$$$�GH¿QLWLRQ�RI�GLVDELOLW\���

,Q�WKH�*8/&�VWXG\��3RUWHU�FLWHV���SRVVLEOH�UHDVRQV�IRU�
WKH�HUURUV�LQ�SRVW�$'$$$�FDVHODZ��LJQRUDQFH��LQFRPSHWHQFH��
and animus.�� Two explanations are unintentional mistakes, 
DOEHLW�PLVWDNHV�ZLWK�ODUJH�QHJDWLYH�LPSOLFDWLRQV�RQ�WKH�OLYHV�RI�
WKH�FODLPDQW��3RUWHU¶V�¿UVW�H[SODQDWLRQ�EODPHV�WKH�ORZHU�FRXUW¶V�
LJQRUDQFH�RI�KRZ�WKH�$'$$$�KDV�DIIHFWHG�MXVW�DGMXGLFDWLRQ�RI�
disability employment law,���DQG�KHU�VHFRQG�H[SODQDWLRQ�EODPHV�
LQFRPSHWHQFH�RI�WKH�SODLQWLII¶V�ODZ\HU�DERXW�ZKLFK�OHJDO�DUJXPHQWV�
to pursue.49�+HU�ODVW�H[SODQDWLRQ�IRU�WKH�&RXUW¶V�HUURUV�H[SORUHV�
WKH�SRVVLELOLW\�RI�LQWHQWLRQDO�DQLPXV��EXW�3RUWHU�XOWLPDWHO\�FRXOG�
QRW�GHWHUPLQH�LQWHQW��6KH�VDLG��³7KHUH�ZHUH�PDQ\�FDVHV�ZKHUH�
WKH�FRXUW¶V�OHJDO�DQDO\VLV�LV�SODLQO\�ZURQJ��EXW�LW�LV�QRW�FOHDU�WR�PH�
ZKHWKHU�WKH�HUURUV�ZHUH�XQLQWHQWLRQDO�RU�ZKHWKHU�WKH�FRXUW�ZDV�
GHOLEHUDWHO\�WU\LQJ�WR�GLVPLVV�WKH�SODLQWLII¶V�FODLPV�EHFDXVH�RI�
DQLPXV�DJDLQVW�WKH�$'$�´50
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It is unsure whether Johnson DQG�FDVHV�OLNH�LW�DUH�GXH�WR�DQ�
DQWLSDWK\�WRZDUGV�GLVDELOLW\�ULJKWV��D�SUR�EXVLQHVV�EHQW�RI�WKH�FRXUW��
RU�SXUH�LJQRUDQFH�RI�WKH�$'$$$��EXW�HLWKHU�ZD\�WKH\�KDYH�WKH�
VDPH�HIIHFW�RI�VWRSSLQJ�TXDOL¿HG�LQGLYLGXDOV�IURP�MXVWO\�PDNLQJ�
GLVFULPLQDWLRQ�FODLPV�XQGHU�WKH�$'$��

IV. Conclusion

,Q�������&RQJUHVV�LQWHQGHG�WR�VROLGLI\�FLYLO�ULJKWV�
SURWHFWLRQV�IRU�WKH�GLVDEOHG�LQ�WKH�ZRUNSODFH��2XU�GHPRFUDWLFDOO\�
HOHFWHG�OHJLVODWRUV¶�DFWLRQV�ZHUH�WKZDUWHG��DQG�LQWHQWLRQDOO\�
LQWHUSUHWHG�E\�WKH�6XSUHPH�&RXUW�WR�UHGXFH�WKH�VFRSH�RI�
SURWHFWLRQV�IRU�WKH�GLVDEOHG��,Q�WKH�6XSUHPH�&RXUW¶V�FUXVDGH�IRU�
FRUSRUDWH�ULJKWV��WKH�FLYLO�ULJKWV�SURWHFWLRQV�JUDQWHG�WR�GLVDEOHG�
$PHULFDQV�ZHUH�VLJQL¿FDQWO\�UHVWULFWHG��,Q�������&RQJUHVV�WULHG�WR�
UHYHUVH�WKH�SUHFHGHQW�WKDW�VHW�D�GHPDQGLQJ�VWDQGDUG�IRU�TXDOLI\LQJ�
DV�GLVDEOHG��EXW�WKH\�ZHUH�VWLOO�QRW�DEOH�WR�JXDUDQWHH�SURWHFWLRQ�
WR�HYHU\�SHUVRQ�WKH\�LQWHQGHG�WR�SURWHFW�EHFDXVH�RI�WKH�FRXUWV¶�
UHVLVWDQFH�DQG�RU�LJQRUDQFH�RI�WKH�VWDWXWH��'HVSLWH�VXFFHVVHV��LQ�
SDUW�WKLV�OHJLVODWLYH�VROXWLRQ�KDV�IDLOHG�GXH�WR�WKH�ORZHU�FRXUWV¶�
LJQRUDQFH�RI�WKH�DPHQGPHQWV��DQG�WKH�6XSUHPH�&RXUW¶V�LQDFWLRQ�LQ�
FRUUHFWLQJ�ÀDZHG�SRVW�$'$$$�GHFLVLRQV��

7KH�DQWL�GLVDELOLW\�ULJKWV�WUHQG�KDV�FRQWLQXHG�GHVSLWH�
FRQJUHVVLRQDO�DFWLRQ��0DQ\�FDVHV�VWLOO�IRFXV�RQ�WKH�GH¿QLWLRQ�RI�
GLVDELOLW\�UDWKHU�WKDQ�WKH�H[LVWHQFH�RI�GLVFULPLQDWLRQ��3HRSOH�ZKR�
DUH�IDFLQJ�GLVFULPLQDWLRQ�RQ�WKH�EDVLV�WKHLU�GLVDELOLW\�DUH�¿UVW�
DVNHG�ZKHWKHU�WKH\�DUH�WUXO\�GLVDEOHG�EHIRUH�WKH�FRXUW�LQYHVWLJDWHV�
ZKHWKHU�GLVFULPLQDWLRQ�LV�WDNHQ�SODFH��7R�UHYHUVH�WKLV�WUHQG�OLPLWLQJ�
WKH�VFRSH�RI�GLVDELOLW\�ULJKWV��WKHUH�PXVW�EH�D�FRQFHUWHG�OHJDO�
DGYRFDF\�IRU�GLVDELOLW\�HPSOR\PHQW�ULJKWV��/HJLVODWLRQ�KDV�EHHQ�
SURYHQ�LQHIIHFWLYH��7KXV��WKHVH�LVVXHV�PXVW�EH�DGGUHVVHG�E\�WKH�
OHJDO�FRPPXQLW\�

7KLV�DGYRFDF\�QHHGV�WR�EH�D�FROOHFWLYH�HIIRUW�E\�WKH�OHJDO�
FRPPXQLW\��LQFOXGLQJ�WDUJHWHG�HGXFDWLRQ�UHIRUP�DQG�HIIRUWV�WR�
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VSUHDG�DZDUHQHVV�WR�PRUH�WHQXUHG�ODZ�PDNHUV��OHJDO�VFKRODUV��
DQG�MXGJHV��(GXFDWLRQ�UHIRUP�PXVW�KLJKOLJKW�WKH�QRWLFHDEOH�UROH�
GLVDELOLW\�SOD\V�LQ�PRGHUQ�HPSOR\PHQW�ODZ�DQG�DGYRFDWH�IRU�WKH�
LQFOXVLRQ�RI�GLVDELOLW\�ODZ�FRXUVHV�LQ�WKH�VWDQGDUG�OHJDO�FXUULFXOXP�

)XUWKHUPRUH��WKLV�DGYRFDF\�PXVW�WDUJHW�WKRVH�ZKR�DUH�
\HDUV�UHPRYHG�IURP�WKHLU�OHJDO�HGXFDWLRQ��DV�ZHOO��0D\EH��VXFK�
FKDQJHPDNLQJ�FDQ�WDNH�D�SDJH�RXW�RI�WKH�)HGHUDOLVW�6RFLHW\�DQG�
pay judges and law makers to attend forums and workshops. But 
WUXO\��LW�LV�LQFUHGLEO\�SDUDPRXQW�WKDW�DGYRFDWHV�HGXFDWH�MXGJHV�RQ�
FKDQJHV�LQ�SRVW�$'$$$�SUHFHGHQW��:H�PXVW�SURYH�ZK\�UXOLQJV�
WKDW�XVH�ROG�FDVH�ODZ�OLNH�Sutton and Toyota�DUH�QRW�RQO\�LQFRUUHFW�
EXW�KDUPIXO�WR�SHRSOH�ZKR�KDYH�DOUHDG\�EHHQ�PDUJLQDOL]HG�DQG�
RVWUDFL]HG�IURP�WKHLU�ZRUNSODFH�

7KHVH�LVVXHV�DUH�FULWLFDO��DQG�WKH�¿JKW�ZLOO�QRW�HQG�ZLWK�
OHJLVODWLRQ��,I�ZH�ZDQW�MXVW�HPSOR\PHQW�ODZV�LQ�WKH�8QLWHG�6WDWHV��
WKH�OHJDO�FRPPXQLW\�PXVW�WDNH�DFWLRQ��
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Introduction 

� 7KH�)LUVW�$PHQGPHQW�SURWHFWV�WKH�IUHHGRP�RI�VSHHFK��
It prohibits Congress from making laws that would abridge an 
LQGLYLGXDO¶V�ULJKW�WR�H[SUHVV�KLP�RU�KHUVHOI��ZKHWKHU�WKDW�LV�WKURXJK�
OLWHUDO�VSHHFK��LQ�YHUEDO or ZULWWHQ�IRUP��RU�FRPPXQLFDWLYH�
FRQGXFW��<HW��WKLV�OLEHUW\�GRHV�QRW�LPSRUW�DQ�DEVROXWH�ULJKW�for�HDFK�
SHUVRQ�WR�DOZD\V�EH�H[HPSW�IURP�VSHFL¿F�UHVWULFWLRQV��7KHUH�KDV�
EHHQ�H[KDXVWLYH�GHEDWH�RQ�KRZ�WR�EDODQFH�WKH�IXQGDPHQWDO�ULJKW�RI�
VSHHFK�ZLWK�PHDVXUHV�WKH�JRYHUQPHQW�PXVW�WDNH�IRU�WKH�FRPPRQ�
JRRG��$GXOW�HQWHUWDLQPHQW�LV�D�SDUWLFXODUO\�FRQWHQWLRXV�VXEMHFW��
KRZHYHU�³GHEDVLQJ�´�Lt is�LQKHUHQWO\�H[SUHVVLYH�DQG�IDOOV�ZLWKLQ�WKH�
RXWHU�DPELWV�RI�)LUVW�$PHQGPHQW�SURWHFWLRQ��

This paper will address the Supreme Court’s alarming steps 
RYHU�WKH�ODVW�IRUW\�\HDUV�RQ�WKH�WRSLF�RI�QXGH�GDQFLQJ��7KH�&RXUW�
KDV�FRQWLQXDOO\�PRGL¿HG�DQG�H[SDQGHG�D�OLQH�RI�GRFWULQH��JUDQWLQJ�
ORFDO�JRYHUQPHQWV�DQ�HYHU�ZLGHQLQJ�IDFXOW\�WR�VXSSUHVV�LQGLYLGXDO�
expression. In Barnes v Glen Theatre, Inc.��GRFWULQDO�GHEDWH�
EUHZHG�WR�DQ�LGHRORJLFDO�WLSSLQJ�SRLQW��:KLOH�WKH�&RXUW�DQVZHUHG�
WKH�WKUHVKROG�TXHVWLRQ�RI�ZKHWKHU�QXGH�GDQFLQJ�FRQVWLWXWHV�D�
IRUP�RI�SURWHFWHG�VSHHFK�LQ�WKH�DI¿UPDWLYH��LW�QHYHUWKHOHVV�XSKHOG�
,QGLDQD¶V�SXEOLF�LQGHFHQF\�ODZ��ZKLFK�SURKLELWHG�QXGH�GDQFLQJ�
SHUIRUPHG�DV�HQWHUWDLQPHQW��E\�D��±��YRWH�1�7KH�¿YH�MXVWLFHV�
ZKR�YRWHG�WR�XSKROG�WKH�RUGLQDQFH�DV�FRQVWLWXWLRQDO�ZHUH�VSOLW�
DFURVV�WKUHH�GLIIHUHQW�RSLQLRQV��0RVW�QRWDEO\��-XVWLFH�6RXWHU��LQ�
KLV�FRQFXUUHQFH��FRQWHQGHG�WKDW�,QGLDQD�FRXOG�EDQ�SXEOLF�QXGLW\�
RQ�PHULWV�RI�FXUELQJ�QHJDWLYH�³VHFRQGDU\�HIIHFWV�´2 A GHFDGH�RI�
FRQIXVLRQ�HQVXHG as ORZHU�FRXUWV�VWUXJJOHG�WR�H[WUDFW�D�FRKHVLYH�
IUDPHZRUN�IRU�GHWHUPLQLQJ�WKH�FRQVWLWXWLRQDOLW\�RI�ODZV�WKDW�
limited adult expression. 

7HQ�\HDUV�ODWHU��WKH�&RXUW�UHYLVLWHG�WKH�VHFRQGDU\�HIIHFWV�
GRFWULQH�LQ�City of Erie v Pap’s A.M. ZKHQ�3HQQV\OYDQLD�PRGHOHG�
D�QHDUO\�LGHQWLFDO�RUGLQDQFH�DIWHU�,QGLDQa: EDQQLQJ�SXEOLF�QXGLW\ 
and, DV�D�UHVXOW��QXGH�GDQFLQJ��,QVWHDG�RI�UHGUHVVLQJ�LWV�KHDYLO\�
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FULWLFL]HG��IUDFWXUHG�GHFLVLRQ�LQ�Barnes��WKH�&RXUW��IRU�WKH�¿UVW�WLPH�
LQ�OHJLVODWLYH�KLVWRU\��H[WHQGHG�WKH�VHFRQGDU\�HIIHFWV�GRFWULQH�WR�
MXVWLI\�UHVWULFWLRQV�EH\RQG�WKH�ORFDWLRQ�RI�FRPPHUFLDO�HQWHUSULVHV. 
This extension�SHUPLWWHG�D�WRWDO�EDQ�RQ�QXGH�GDQFLQJ�3�0RUHRYHU��
LQ�-XVWLFH�2¶&RQQRU¶V�GHOLYHU\�RI�WKH�PDMRULW\�RSLQLRQ��VKH�
GLVPLVVHG�WKH�QHHG�IRU�LQGHSHQGHQW�HYLGHQWLDU\�UHFRUG�LQ�VXSSRUW�RI�
WKH�VHFRQGDU\�HIIHFWV�DVVRFLDWHG�ZLWK�SURWHFWHG�)LUVW�$PHQGPHQW�
FRQGXFW�4
� 3DUW�,�RI�WKLV�SDSHU�ZLOO�LQWURGXFH�WKH�³QXGH�GDQFLQJ�
GRFWULQH�´�3DUW�,,�ZLOO�GLVWLQJXLVK�FRQWHQW�EDVHG�IURP�FRQWHQW�
QHXWUDO�UHVWULFWLRQV�DQG�WKH�OHYHO�RI�VFUXWLQ\�DSSOLHG�WR�HDFK��
3DUW�,,,�ZLOO�H[DPLQH�WKH�GHYHORSPHQW�RI�WKH�³VHFRQGDU\�HIIHFWV�
GRFWULQH�´�3DUW�,9�ZLOO�VXPPDUL]H�WKH�GHFLVLRQ�LQ City of Erie v 
Pap’s A.M. DQG�KLJKOLJKW�LWV�GUDPDWLF�H[SDQVLRQ�RI�WKH�VHFRQGDU\�
HIIHFWV�UDWLRQDOH.5 Part 9�ZLOO�FDQYDVV�WKH�LPSOLFDWLRQV�RI�WKH�
Pap’s KROGLQJ��8OWLPDWHO\��WKLV�SDSHU�VHHNV�WR�VKHG�OLJKW�RQ�KRZ�
WKH�ODQGPDUN�GHFLVLRQ�LQ�Pap’s�VHWV�D�GLVFRQFHUWLQJ�SUHFHGHQW�IRU 
SURWHFWHG�VSHHFK��7KH�XSVKRW�RI�WKLV�FDVH�UHDFKHV�EH\RQG�D�VLPSOH�
UHJXODWLRQ�RI�QXGLW\��LW�HQDEOHV�ORFDO�JRYHUQPHQWV�WR�EDQ�HQWLUH�
IRUPV�RI�FRQVWLWXWLRQDOO\�SURWHFWHG�VSHHFK�XQGHU�D�VHFRQGDU\�
HIIHFWV�FODLP�ZLWKRXW�SURRI�RI�WKRVH�HIIHFWV�

I. Development of the Nude Dancing Doctrine

)UHHGRP�RI�VSHHFK�XQGHU�WKH�)LUVW Amendment extends 
beyond spoken and�ZULWWHQ�ZRUG�WR�SURWHFt�H[SUHVVLYH�FRQGXFW�� 
3XUH�FRQGXFW��DFWLRQV�WKDW�FRPSULVH�VPDOO�DPRXQWV�RU�KDYH�
QR�FRPPXQLFDWLYH�LQWHQW��LV�QRW�VXEMHFW�WR�)LUVW�$PHQGPHQW�
SURWHFWLRQ��7KLV�LV�EHFDXVH�³LW�LV�SRVVLEOH�WR�¿QG�VRPH�NHUQHO�RI�
H[SUHVVLRQ�LQ�DOPRVW�HYHU\�DFWLYLW\�D�SHUVRQ�XQGHUWDNHV�´� For 
example, a person walking down the street does not demonstrate a 
VXI¿FLHQW�DPRXQW�RI�H[SUHVVLRQ�IRU�WKLV�DFW�WR�EH�FRQVLGHUHG�D�IRUP�
RI�³VSHHFK´�ZLWKLQ�WKH�DPELW�RI�WKH�)LUVW�$PHQGPHQW���,Q�FRQWUDVW��
D�SHUVRQ�ZKR�PDUFKHV�GRZQ�WKH�VWUHHW�DQG�ZDYHV�D�UDLQERZ�ÀDJ�
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GXULQJ�DQ�/*%74��SULGH�PRYHPHQW�OLNHO\�ZRXOG�GHPRQVWUDWH�
VXI¿FLHQW�H[pression.

In United States v O’Brien,9 the Court established a two-
step assessment�WR�HYDOXDWH�ZKHWKHU�D�FRQGXFW�FRQWDLQV�HQRXJK�
³FRPPXQLFDWLYH�HOHPHQWV´�WR�VDWLVI\�WKH�GH¿QLWLRQ�RI�³VSHHFK´�
under the First Amendment.10 7KH�&RXUW�KHOG������³DQ�LQWHQW�WR�
FRQYH\�D�SDUWLFXODUL]HG�PHVVDJH�>PXVW�EH@�SUHVHQW´�DQG�����³LQ�
WKH�VXUURXQGLQJ�FLUFXPVWDQFHV�WKH�OLNHOLKRRG�ZDV�JUHDW�WKDW�WKH�
PHVVDJH�ZRXOG�EH�XQGHUVWRRG�E\�WKRVH�ZKR�YLHZHG�LW�´11 In its 
UXOLQJ��WKH�&RXUW�KHOG�WKDW�WDSLQJ�D�SHDFH�V\PERO�WR�D�8�6��ÀDJ�DQG�
hanging it out of a�ZLQGRZ�VDWLV¿HV�ERWK�FODXVHV and is therefore 
SURWHFWHG�E\�WKH�)LUVW�$PHQGPHQW��7KH�:DVKLQJWRQ�VWDWXWH�LQ�
TXHVWLRQ�³IRUELG�WKH�H[KLELWLRQ�RI�D�8QLWHG�6WDWHV�ÀDJ�WR�ZKLFK�
LV�DWWDFKHG�RU�VXSHULPSRVHG�¿JXUHV�V\PEROV��RU�RWKHU�H[WUDQHRXV�
PDWHULDO´ and impermissibly infringed upon the appellant’s 
DFWLYLW\�12

Although the Court has not expressly applied the O’Brien 
Test to determine whether QXGH�GDQFLQJ�LV�VXI¿FLHQWO\�H[SUHVVLYH�
to�ZDUUDQW�)LUVW�$PHQGPHQW�SURWHFWLRQ��LW�KDV�FRQVLVWHQWO\�
LPSOLHG�WKDW�QXGH�GDQFing FRXQWV�DV�H[SUHVVLYH�FRQGXFW�HQWLWOHG�
WR�VRPH�OHYHO�RI�SURWHFWLRQ��)LUVW��LQ�California v LaRue,13�D�FDVH�
ZKLFK�GHWHUPLQHG�LI�sWDWH�RI¿FLDOV�possess the power to regulate 
WKH�VDOH�RI�³OLTXRU´�DQG�³OHZG�HQWHUWDLQPHQW�´�-XVWLFH�0DUVKDOO�
H[SOLFLWO\�GLVVHQWHG�WKDW�³>VH[XDO@�OLYH�SHUIRUPDQFHV�DQG�GDQFH�
KDYH��LQ�UHFHQW�\HDUV��EHHQ�DIIRUGHG�EURDG�SULPD�IDFLH�)LUVW�
$PHQGPHQW�SURWHFWLRQ�´14 2WKHUV��ZKR�MRLQHG�-XVWLFH�5HKQTXLVW¶V�
PDMRULW\�RSLQLRQ��DJUHHG�WKDW�³DW�OHDVW�VRPH�RI�WKH�SHUIRUPDQFHV�
WR�ZKLFK�WKHVH�UHJXODWLRQV�DGGUHVV�WKHPVHOYHV�DUH�ZLWKLQ�WKH�
OLPLWV�RI�WKH�FRQVWLWXWLRQ�SURWHFWLRQ�RI�IUHHGRP�RI�H[SUHVVLRQ�´15 
Three years later, in�'RUDQ�Y�6DOHP�,QQ��,QF�,���-XVWLFH�5HKQTXLVW�
H[SUHVVHG�WKH�YLHZ�RI�HLJKW�PHPEHUV�RI�WKH�FRXUW��DJDLQ�KLQWing 
DW�FRQVWLWXWLRQDO�SURWHFWLRQ�IRU�QXGH�GDQFLQJ��+H�QRWHG�³$OWKRXJK�
WKH�FXVWRPDU\�µEDUURRP¶�W\SH�RI�QXGH�GDQFLQJ�PD\�LQYROYH�RQO\�
WKH�EDUHVW�PLQLPXP�RI�SURWHFWHG�H[SUHVVLRQ��ZH�UHFRJQL]HG�LQ�
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California v. LaRue«that this form of entertainment might be 
HQWLWOHG�WR�)LUVW�DQG�)RXUWHHQWK�$PHQGPHQW�SURWHFWLRQ�XQGHU�VRPH�
FLUFXPVWDQFHV�´�� 

Six years following 'RUDQ, the Court buttressed the 
LPSOLFDWLRQ�WKDW�QXGH�GDQFLQJ�FRQVWLWXWHV�)LUVW�$PHQGPHQW�
SURWHFWLRQ�LQ�Schad v Mount Ephraim.�� The defendants, who 
ZHUH�RSHUDWRUV�RI�DQ�DGXOW�ERRNVWRUH�WKDW�DOORZHG�FXVWRPHUV�WR�
patronize�QXGH�GDQFHUV�DQG�ZDWFK�WKHP�SHUIRUP�EHKLQG�D�JODVV�
SDQHO��VXFFHVVIXOO\�FKDOOHQJHG�1HZ�-HUVH\¶V�RUGLQDQFH�WKDW�EDQQHG�
DOO�OLYH�QXGH�HQWHUWDLQPHQW��-XVWLFH�:KLWH��ZKR�GHOLYHUHG�WKH�
PDMRULW\�RSLQLRQ��QRW�RQO\�VWUXFN�GRZQ�WKH�RUGLQDQFH��FODLPLQJ�
WKDW�LW�ZDV�RYHUERDUG��EXW�DOVR�FLWHG�LaRue and 'RUDQ, writing: 
³QXGH�GDQFLQJ�LV�QRW�ZLWKRXW�LWV�)LUVW�$PHQGPHQW�SURWHFWLRQV�IURP�
RI¿FLDO�UHJXODWLRQ�´19 
� 7KH�&RXUW�¿QDOO\�VSHFL¿HG�QXGH�GDQFLQJ�DV�SURWHFWHG�
expression in Barnes v Glen Theatre Inc.20�,Q�-XVWLFH�5HKQTXLVW¶V�
PDMRULW\�RSLQLRQ��KH�FLWHG�earlier statements from LaRue, 'RUDQ, 
and Schad WR�FRQFOXGH�WKDW�³QXGH�GDQFLQJ«LV�H[SUHVVLYH�
FRQGXFW�ZLWKLQ�WKH�RXWHU�SHULPHWHUV�RI�WKH�)LUVW�$PHQGPHQW�´21 
-XVWLFH�6RXWHU��LQ�FRQFXUUHQFH�WR�WKH�MXGJPHQW��H[SUHVVHG�WKDW�
³QXGH�GDQFLQJ�DV�D�SHUIRUPDQFH�FDUULHV�DQ�HQGRUVHPHQW�RI�HURWLF�
H[SHULHQFH�DQG�WKXV�LV�H[SUHVVLYH�DFWLYLW\�WKDW�LV�VXEMHFW�WR�D�GHJUHH�
RI�)LUVW�$PHQGPHQW�SURWHFWLRQ�´22�-XVWLFH�:KLWH��MRLQHG�E\�-XVWLFHV�
0DUVKDOO��%ODFNPXP, DQG�6WHYHQV��LQ�GLVVHQW�WR�WKH�judgment, 
H[SOLFDWHG�WKDW�³QXGH�GDQFLQJ�SHUIRUPHG�DV�HQWHUWDLQPHQW�HQMR\V�
)LUVW�$PHQGPHQW�SURWHFWLRQ�´23 They also TXRWHG�WKH�6HYHQWK�
&LUFXLW¶V�REVHUYDWLRQ��³GDQFLQJ�LV�DQ�DQFLHQW�DUW�IRUP�DQG�
µLQKHUHQWO\�HPERGLHV�WKH�H[SUHVVLRQ�DQG�FRPPXQLFDWLRQ�RI�LGHDV�
DQG�HPRWLRQV�¶´24�-XVWLFH�6FDOLD�ZDV�WKH�RQO\�-XVWLFH�ZKR�UHMHFWHG�
)LUVW�$PHQGPHQW�VFUXWLQ\��+H�UHDVRQHG�WKDW�WKH�,QGLDQD�VWDWXWH�ZDV�
³QRW�VSHFL¿FDOO\�WDUJHWHG�DW�H[SUHVVLYH�FRQGXFW´25 but “a general 
ODZ�UHJXODWLQJ�FRQGXFW�´���RU�WKH�DFW�RI�DSSHDULQJ�LQ�D�SXEOLF�SODFH�
in a state of nudity. 
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II. Level of Scrutiny Applied to Ordinances that Infringe on

First Amendment Rights 

� ,I�D�FRQGXFW�LV�H[SUHVVLYH�DQG�FRQVWLWXWHV�D�IRUP�RI�VSHHFK�
VHFXUHG�E\�WKH�)LUVW�$PHQGPHQW��WKH�QH[W�VWHS�LV�WR�GHFLGH�WKH�
OHYHO�RI�VFUXWLQ\�DSSOLHG�WR�DQ�RUGLQDQFH�WKDW�OLPLWV�RU�SURKLELWV�
WKDW�H[SUHVVLYH�FRQGXFW��7KH�&RXUW�RIWHQ�DSSOLHV�D�³JRYHUQPHQW�
SXUSRVH�LQTXLU\´�WR�JDXJH�WKH�PRWLYDWLRQ�IRU�UHJXODWLRQ: whether 
WKH�VWDWXWH��L��UHVWULFWV�VSHHFK�EHFDXVH�RI�LWV�FRQWHQW��FRQWHQW�EDVHG��
RU��LL��UHVWULFWV�VSHHFK�EHFDXVH�WKH�JRYHUQPHQW�KDV�DQ�LQWHUHVW�LQ�
SUHYHQWLQJ�VRPHWKLQJ�XQUHODWHG�WR�VSHHFK��EXW�WKH�ODZ�LWVHOI�PD\�
KDYH�LQDGYHUWHQW�FRQVWUDLQLQJ�HIIHFWV�RQ�H[SUHVVLRQ��FRQWHQW�
QHXWUDO���&RQWHQW�EDVHG�UHVWULFWLRQV�UHFHLYH�VWULFWHU�VFUXWLQ\�WKDQ�
FRQWHQW�QHXWUDO�UHVWULFWLRQV��

A. Content-Based Restrictions are Presumptively Unconstitutional
DQG�6XEMHFW�WR�6WULFW�6FUXWLQ\

� &RQWHQW�EDVHG�VWDWXWHV�UHVWULFW�VSHHFK�VSHFL¿FDOO\�IRU�WKH�
message�LW�LQWHQGV�WR�FRQYH\��7KHVH�VWDWXWHV�FRQVWLWXWH�laws that 
³UHVWULFW�D�VSHFL¿F�VXEMHFW�PDWWHU�RQ�WKHLU�IDFH��H�J��EDQQLQJ�WKH�
SXEOLVKLQJ�RI�D�PDJD]LQH�RQ�WKH�VXEMHFW�RI�JXQV�´�RU�ODZV�WKDW�
³QDUURZO\�SURVFULEH�D�SDUWLFXODU�YLHZSRLQW��H�J��EDQQLQJ�SUR�JXQ�
FRQWURO�PDJD]LQHV��´���6XFK�ODZV�GLUHFWO\�WDUJHW�WKH�FRPPXQLFDWLYH�
LPSDFW�RI�VSHHFK��7KH�)LUVW�$PHQGPHQW�VWLSXODWHV�WKDW�³&RQJUHVV�
VKDOO�PDNH�QR�ODZ«DEULGJLQJ�WKH�IUHHGRP�RI�VSHHFK�´�� +HQFH��
D�FRQWHQW�EDVHG�ODZ�LV�SUHVXPSWLYHO\�XQFRQVWLWXWLRQDO�XQOHVV�LW�
VXUYLYHV�VWULFW�VFUXWLQ\��WKH�KLJKHVW�VWDQGDUG�RI�MXGLFLDO�UHYLHZ��
7R�SDVV�WKH�VWULFW�VFUXWLQ\�WHVW��DQ�RUGLQDQFH�PXVW��L��³IXUWKHU�D�
µFRPSHOOLQJ�JRYHUQPHQW�LQWHUHVW¶´�DQG��LL��EH�³QDUURZO\�WDLORUHG«
WR�DFKLHYH�WKDW�LQWHUHVW�´29
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B. Content-Neutral Restrictions are Generally Held as
Constitutional if They Survive Intermediate Scrutiny

� &RQWHQW�QHXWUDO�VWDWXWHV��LQ�FRQWUDVW��GR�QRW�LQWHQG�RQ�WKHLU�
IDFH�WR�VXSSUHVV�D�SDUWLFXODU�PHVVDJH�EXW�PD\�KDYH�VXFK�DQ�HIIHFW�
EHFDXVH�RI�their�LQWHUHVW�LQ�UHJXODWLQJ�D�JHQHUDO�VXEMHFW�PDWWHU��
+HQFH��D ORZHU�OHYHO�RI�VFUXWLQ\��LQWHUPHGLDWH�OHYHO�RI�VFUXWLQ\� is 
DSSOLHG��7KH�WZR�PRVW�FRPPRQ�IRUPV�RI�FRQWHQW�QHXWUDO�ODZV�DUH�
³WLPH��SODFH�RU�PDQQHU�UHVWULFWLRQV´�DQG�³LQFLGHQWDO�UHJXODWLRQV�RI�
V\PEROLF�VSHHFK�´30 $Q�RUGLQDQFH�FDQ�FRQVWLWXWLRQDOO\�LQIULQJH�RQ�
DQ�LQGLYLGXDO¶V�)LUVW�$PHQGPHQW�ULJKW�LI�LW�SDVVHV�WKH�³7LPH��3ODFH�
RU�0DQQHU�5HJXODWLRQ�7HVW´��730���ZKLFK�E\�GH¿QLWLRQ�LV�not a 
WRWDO�EDQ��7KH�FULWHULD31 of the TPM is three-part: 

�L�� WKH�UHJXODWLRQ�PXVW�EH�FRQWHQW�QHXWUDO�
�LL��WKH�UHJXODWLRQ�PXVW�EH�QDUURZO\�WDLORUHG�WR�VHUYH�D�VLJQL¿FDQW�

JRYHUQPHQW�LQWHUHVW��DQG
�LLL�� the regulation must OHDYH�RSHQ�DPSOH�alternative FKDQQHOV�RI�

FRPPXQLFDWLRQ�

� 7KH�³,QFLGHQWDO�%XUGHQ��RU�6\PEROLF�6SHHFK�7HVW´�XVHV�
a four-part standard originated from United States v O’Brien32  to 
GHWHUPLQH�ZKHWKHU�DQ�LQFLGHQWDO�UHVWULFWLRQ�LV�FRQVWLWXWLRQDOO\�
permissible:

�L�� WKH�UHJXODWLRQ�PXVW�EH�ZLWKLQ�WKH�FRQVWLWXWLRQDO�SRZHU�RI�WKH�
JRYHUQPHQW��

�LL��the regulation must further an important or substantial 
JRYHUQPHQWDO�LQWHUHVW��

�LLL�� WKH�JRYHUQPHQWDO�LQWHUHVW�LV�XQUHODWHG�WR�WKH�VXSSUHVVLRQ�RI�
IUHH�H[SUHVVLRQ��DQG

�LY�� WKH�LQFLGHQWDO�UHVWULFWLRQ�RQ�DOOHJHG�)LUVW�$PHQGPHQW�
IUHHGRPV�LV�QR�JUHDWHU�WKDQ�LV�HVVHQWLDO�WR�WKH�IXUWKHUDQFH�RI�
that interest. 
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&��'RFWULQDO�&ROODSVH�RI�WKH�730�DQG�2¶%ULHQ¶V�7HVW�LQ�
Young,Renton, and Barnes

� 2YHU�WKH�\HDUV��WKHUH�KDV�EHHQ�D�GRFWULQDO�FROODSVH�RI�WKH�
TPM and O’Brien’s WHVW��HVSHFLDOO\�LQ�FDVHV�LQYROYLQJ�QXGLW\��
Following Miller v California,33�ZKLFK�HVWDEOLVKHG�D�WKUHH�
SURQJ�REVFHQLW\�WHVW�DQG�KHOG�WKDW�SRUQRJUDSK\�LV�QRW�LSVR�IDFWR 
REVFHQH��ORFDO�JRYHUQPHQWV�EHJDQ�UHJXODWLQJ�DGXOW�HQWHUWDLQPHQW�
establishments under the TPM framework. 

First, in Young v American Mini Theatres,34 the Court found 
'HWURLW¶V�RUGLQDQFH��UHJXODWLQJ�WKH�ORFDWLRQ�RI�DGXOW�HVWDEOLVKPHQWV��
FRQVWLWXWLRQDO��:KLOH�-XVWLFH�6WHYHQV��ZKR�GHOLYHUHG�WKH�PDMRULW\�
RSLQLRQ��DGPLWWHG�WKDW�WKH�ODZ�³LV�EDVHG�RQ�WKH�FRQWHQW�RI�
FRPPXQLFDWLRQ�SURWHFWHG�E\�WKH�)LUVW�$PHQGPHQW�´35�KH�DFFHGHG�
to the City of Detroit’s argument: the statutory intent was not to 
OLPLW�WKH�IUHHGRP�RI�H[SUHVVLRQ�EXW�WR�SUHYHQW�WKH�GHWHULRUDWLRQ�RI�
WKH�FLW\¶V�QHLJKERUKRRGV�FDXVHG�E\�DQ�DJJUHJDWLQJ�QXPEHU�RI�DGXOW�
HQWHUWDLQPHQW�EXVLQHVVHV��+HQFH��WKH�&RXUW�GLG�QRW�DSSO\�VWULFW�
VFUXWLQ\�UHTXLUHG�IRU�FRQWHQW�EDVHG�UHVWULFWLRQV�EXW��LQVWHDG��RSWHG�
IRU�D�ORZHU�VWDQGDUG��FRQWHQW�QHXWUDO�DQDO\VLV��

Following American Mini Theatres��WKH�&RXUW�UHDI¿UPHG�
LWV�FRQWHQW�GLVFULPLQDWLRQ�DQDO\VLV�LQ�City of Renton v Playtime 
Theatres.���-XVWLFH�5HKQTXLVW�VLPLODUO\�UHFRJQL]HG�WKDW�5HQWRQ¶V�
]RQLQJ�RUGLQDQFH�³SURKLELWLQJ�DGXOW�PRWLRQ�SLFWXUH�WKHDWHUV�
IURP�ORFDWLQJ�ZLWKLQ�������IHHW�RI�DQ\�UHVLGHQWLDO�]RQH��VLQJOH��
RU�PXOWLSOH�IDPLO\�GZHOOLQJ��FKXUFK��SDUN��RU�VFKRRO´���IDFLDOO\�
GLVFULPLQDWHG�DJDLQVW�DGXOW�WKHDWHUV EXW�HYRNHG�WKH�730�WHVW�IRU�
FRQWHQW�QHXWUDO�UHVWULFWLRQV��,Q�DSSO\LQJ�WKH�730�WHVW��KH�DOVR�
ignored the Court of Appeals’s�¿QGLQJ�WKDW�PXFK�RI�WKH�����DFUHV�
LQ�5HQWRQ�DYDLODEOH�IRU�DGXOW�WKHDWHU�VLWHV�³ZDV�DOUHDG\�RFFXSLHG�´�� 
$V�-XVWLFH�0DUVKDOO��LQ�KLV�GLVVHQW��SLQSRLQWHG��³WKHVH�IDFWV�VHUYH�
to distinguish [Renton] from American Mini Theatres, where there 
ZDV�QR�LQGLFDWLRQ�WKDW�WKH�'HWURLW�]RQLQJ�RUGLQDQFH�VHULRXVO\�
OLPLWHG�WKH�ORFDWLRQV�DYDLODEOH�IRU�DGXOW�EXVLQHVVHV�´39 To further 
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VWDWH�LQWHUHVW�LQ�FULPH�SURWHFWLRQ��WKH�Renton�PDMRULW\�FDSLWDOL]HG�
RQ�WKH�DPELJXLW\�RI�WKH�730¶V�³DPSOH�DOWHUQDWLYH�FKDQQHOV´�SURQJ�
DQG�OHIW�3OD\WLPH�7KHDWUHV�WKH�PRVW�LQDFFHVVLEOH�DUHDV�RI�WKH�FLW\��
� 7KH�&RXUW¶V�OHQLHQW�LQWHUSUHWDWLRQ�RI�³DPSOH�DOWHUQDWLYH�
FKDQQHOV�RI�FRPPXQLFDWLRQ´�LQ�Renton foreshadows the slippery 
slope Barnes v Glen Theatre would head down. In dealing with 
D�JHQHUDO�ODZ�WKDW�PDGH�SXEOLF�QXGLW\�D�VXPPDU\�RIIHQVH�DQG��LQ�
HIIHFW��SURKLELWHG�DOO�HVWDEOLVKPHQWV�WKDW�RIIHUHG�QXGH�GDQFLQJ��WKH 
Barnes plurality applied the O’Brien test.40 Dissimilar from the 
TPM test, the O’Brien�WHVW�GRHV�QRW�UHTXLUH�DOWHUQDWLYH�FKDQQHOV�RI�
FRPPXQLFDWLRQ�DQG�DGPLWV�WKH�SRVVLELOLW\�RI�D�WRWDO�EDQ��7R�DFKLHYH�
WKLV�VKLIW��WKH�&RXUW�GHSDUWHG�IURP�SUHFHGHQWV WKDW�UHFRJQL]HG�
HQWHUWDLQPHQW�DV�SURWHFWHG�VSHHFK�IRU�LWV�FRPPXQLFDWLYH�QDWXUH�
�L�H���American Mini Theatres and Renton���,W�FODVVL¿HG�QXGH�
GDQFLQJ��SHUIRUPHG�DV�D�W\SH�RI�HQWHUWDLQPHQW��XQGHU�³V\PEROLF�
VSHHFK�´41�6\PEROLF�VSHHFK�FRQVLVWV�RI�QRQ�LQKHUHQWO\�H[SUHVVLYH�
DFWLYLW\��VXFK�DV�ÀDJ-EXUQLQJ���%\�OHJLWLPL]LQJ�DQ�H[FOXVLYH�
IRFXV�RQ�FRQGXFW�DQG�FLUFXPYHQWLQJ�WKH�FRPPXQLFDWLYH�DVSHFW�RI�
QXGH�GDQFLQJ��-XVWLFH�5HKQTXLVW�HFKRHV�WKH�HUURQHRXV�RSLQLRQ�LQ�
Clark v Community for Creative Non-Violence42 that the TPM and 
O’Brien test embody many�RI�WKH�VDPH�VWDQGDUGV��+H�EODWDQWO\�
GLVUHJDUGV�WKH�730�WHVW¶V�VWULFWHU�³DOWHUQDWLYH�FKDQQHOV´�SURQJ��7KH�
GHFLVLRQ�WR�DSSO\�WKH�³OHJLVODWXUH�IULHQGO\´�O’Brien test in Barnes 
VDQFWLRQHG�WKH�WRWDO�SURKLELWLRQ�RI�QXGH�GDQFLQJ�DV�SURWHFWHG�
H[SUHVVLYH�FRQGXFW��

III. Development of the Secondary Effects Doctrine

A. Young v American Mini Theatres

In American Mini Theatres��WKH�&LW\�RI�'HWURLW��SODLQWLII��
SDVVHG�RUGLQDQFHV�WKDW�UHJXODWHG�WKH�ORFDWLRQ�RI�DGXOW�EXVLQHVVHV�43 
7KH�6XSUHPH�&RXUW�XSKHOG�WKH�MXGJPHQW�RI�WKH�WULDO�FRXUW�DQG�
IRXQG�WKDW�WKH�ODZV�ZHUH�QRW�DLPHG�DW�VXSSUHVVLQJ�WKH�FRQWHQW�

68



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

RI�VSHHFK�EXW�D�³UHDVRQDEOH�DWWHPSW�WR�UHJXODWH�VRFLDO�SUREOHPV�
>³VHFRQGDU\�HIIHFWV´@²VXFK�DV�FULPH²ZKLFK�RFFXUUHG�DURXQG�
adult theaters.´44�$V�-XVWLFH�6WHZDUW��MRLQHG�E\�%UHQQDQ��0DUVKDOO��
DQG�%ODFNPXQ��GLVVHQWHG��³WKH�)LUVW�$PHQGPHQW�UHTXLUHG�WKDW�
WLPH��SODFH��DQG�PDQQHU�UHJXODWLRQV�WKDW�DIIHFWHG�SURWHFWHG�
H[SUHVVLRQ«EH�FRQWHQW�QHXWUDO«>DQG@�WKXV�WKH�'HWURLW�]RQLQJ�
RUGLQDQFH�YLRODWHG�WKH�)LUVW�$PHQGPHQW�´45�,W�UHPDLQV�XQFOHDU�KRZ�
VWDWXWHV�SDVVHG�ZLWK�WKH�LQWHQW�WR�UHVWULFW�FRQGXFWV�VXFK�DV�nude 
GDQFLQJ²ZKRVH�YHU\�FRPPXQLFDWLYH�LPSDFW�LV�WKRXJKW�WR�SURGXFH�
GLVWDVWHIXO�HIIHFWV²DUH�FRQWHQW�QHXWUDO��
� ,Q�DGGLWLRQ��WKH�³RIIHQVLYHQHVV´�RI�WKH�NLQG�RI�H[SUHVVLRQ�DW�
issue should�QRW�GLPLQLVK�D�FRQGXFW¶V�)LUVW�$PHQGPHQW�SURWHFWLRQ��
7KH�SOXUDOLW\¶V�FODLP�³IHZ�RI�XV�ZRXOG�PDUFK�RXU�VRQV�DQG�
GDXJKWHUV�RII�WR�ZDU�WR�SUHVHUYH�WKH�FLWL]HQ¶V�ULJKW�WR�VHH�µ6SHFL¿HG�
6H[XDO�$FWLYLWLHV¶�H[KLELWHG�LQ�WKH�WKHDWHUV�RI�RXU�FKRLFH´�� is 
LPEXHG�ZLWK�SHUVRQDO�ELDV�DQG�SUHFLVHO\�undermines the founders’ 
LQWHQW�WR�³SURWHFW�>WKH�IUHHGRP�RI�VSHHFK@�DJDLQVW«PDMRULWDULDQ�
OLPLWDWLRQV�RQ�LQGLYLGXDO�OLEHUW\�´�� The Court’s line of reasoning 
VHWV�D�GDQJHURXV�SUHFHGHQW��,W�PLVGLUHFWV�WKH�IRFXV�IURP�WKH 
abridgment RI�H[SUHVVLRQ�E\�RYHUSOD\LQJ�ZKDW�VRFLHW\�GHHPV�DV�DQ�
³DSSURSULDWH´�IRUP�RI�H[SUHVVLRQ�

B. City of Renton v Playtime Theatres

'HVSLWH�-XVWLFH�6WHZDUW¶V�ZDUQLQJ�DQG�FKDUDFWHUL]DWLRQ�
RI�WKH�&RXUW¶V�GHFLVLRQ�DV�³DQ�DEHUUDWLRQ´���IURP�SUHFHGHQW��
the plurality in Renton�FRQWLQXHG�WR�XVH�WKH�VHFRQGDU\�HIIHFW�
DQDO\VLV�LQ�GHIHQGLQJ�WKH�FRQWHQW�QHXWUDOLW\�RI�ODZV�WKDW�LQIULQJH�
RQ�IUHH�VSHHFK��Renton�VLPLODUO\�GHDOW�ZLWK�D�]RQLQJ�RUGLQDQFH�
WKDW�OLPLWHG�WKH�HVWDEOLVKPHQW�RI�DGXOW�PRWLRQ�SLFWXUH�WKHDWHUV�49 
:KLOH�WKH�SOXUDOLW\�H[SOLFLWO\�UHFRJQL]HG�WKH�RUGLQDQFH�WR�IDFLDOO\�
GLVFULPLQDWH�DJDLQVW�DGXOW�WKHDWHUV��LW�FODLPHG�WKDW�WKH�RUGLQDQFH�LV�
FRQWHQW�QHXWUDO. That is, the purpose is “aimed not at the content 
RI�WKH�¿OPV�VKRZQ�DW�³µDGXOW�PRWLRQ�SLFWXUHV�WKHDWUHV�¶�EXW�UDWKHU�
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at the sHFRQGDU\�HIIHFWV50�RI�VXFK�WKHDWHUV�RQ�WKH�VXUURXQGLQJ�
FRPPXQLW\´51 �L�H�� SUHYHQWLQJ�FULPH�DQG�PDLQWDLQLQJ�WKH�³TXDOLW\´�
RI�D�FLW\¶V�³QHLJKERUKRRGV��GLVWULFWV��DQG«XUEDQ�OLIH´52���As 
-XVWLFH�%UHQQDQ�UHIXWHV��ZKLOH�KDUPIXO�VHFRQGDU\�HIIHFWV�³PD\�
DUJXDEO\�JLYH�5HQWRQ�D�FRPSHOOLQJ�UHDVRQ�WR�UHJXODWH�>DGXOW�PRYLH�
WKHDWHUV@«LW�GRHV�QRW�PHDQ«WKDW�VXFK�UHJXODWLRQV�DUH�FRQWHQW-
QHXWUDO�´53�7KH�RUGLQDQFH�VWLOO�WDUJHWV�WKH�content RI�H[SUHVVLYH�
FRQGXFW�DQG��DV�VXFK��VKRXOG�EH�VXEMHFW�WR�VWULFW�VFUXWLQ\��

Renton DOVR�DODUPLQJO\�H[SDQGV�WKH�VFRSH�RI�WKH�VHFRQGDU\�
HIIHFWV�GRFWULQH�IURP�American Mini Theatres��(YHQ�LI�WKH�
VHFRQGDU\�HIIHFWV�GRFWULQH�FRXOG�EH�XVHG�WR�MXVWLI\�WKH�FRQWHQW�
QHXWUDOLW\�RI�D�IDFLDOO\�GLVFULPLQDWRU\�ODZ��WKHUH�VKRXOG�EH²at the 
bare minimum²D�VWDQGDUG�UHTXLULQJ�WKH�FLW\�WR�SURYLGH�VXI¿FLHQW�
HYLGHQWLDU\�EDVLV�LQ�VXSSRUW�RI�LWV�VHFRQGDU\�HIIHFWV�SXUSRVH�FODLP��
<HW��WKH�SOXUDOLW\�UHYHUVHG�WKH�DSSHDOV�FRXUW¶V�¿QGLQJ�DQG�DGYDQFHG�
WKH�UDWLRQDOH��5HQWRQ�³>GRHV�QRW�QHHG�WR@�VKRZ�VSHFL¿F�DGYHUVH�
LPSDFW�IURP�WKH�RSHUDWLRQ�RI�DGXOW�WKHDWHUV�EXW�FRXOG�UHO\�RQ�WKH�
H[SHULHQFHV�RI�RWKHU�FLWLHV�´54 5enton, at the time of trial, did not 
HYHQ�³KDYH�DQ\�EXVLQHVV�ZKRVH�SULPDU\�SXUSRVH�LV�WKH�VDOH��UHQWDO��
RU�VKRZLQJ�RI�VH[XDOO\�H[SOLFLW�PDWHULDOV�´55 

,Q�DGGLWLRQ�WR�VXFK�D�VOLSVKRG�judgment, the Court 
transgressed the TPM test. The third prong of the TPM test 
GHPDQGV�JRYHUQPHQW�UHVWULFWLRQV�WKDW�LQIULQJH�RQ�VSHHFK�WR�
³OHDYH�RSHQ�DPSOH�DOWHUQDWLYH FKDQQHOV�RI�FRPPXQLFDWLRQ�´�� The 
plurality in Renton�PDQHXYHUHG�DURXQG�WKH�&RXUW�RI�$SSHDOV¶V�
¿QGLQJ�WKDW�³PXFK�RI�>WKH@�ODQG�>DYDLODEOH�IRU�DGXOW�WKHDWHU�VLWHV@�
ZDV�DOUHDG\�RFFXSLHG´���DQG�³0DQ\�µDYDLODEOH¶�VLWHV�DUH�DOVR�
ODUJHO\�XQVXLWHG�IRU�XVH�E\�PRYLH�WKHDWHUV�´���7KLV�SHUVSHFWLYH�
GHYLDWHV�IURP�American Mini Theatres��ZKLFK�UHVWHG��LQ�SDUW��RQ�
WKH�³P\ULDG�ORFDWLRQV´59�DYDLODEOH�IRU�DGXOW�WKHDWHUV�WR�RSHUDWH�
ZLWKRXW�FRQWUDYHQLQJ�WKH�VWDWXWH��,Q�RWKHU�ZRUGV��WKH�'HWURLW�
]RQLQJ�RUGLQDQFH�LQ�Renton fails to satisfy the TPM test. The 
RUGLQDQFH�GRHV�QRW�OHDYH�RSHQ�³DPSOH´�DOWHUQDWLYH�FKDQQHOV�RI�
FRPPXQLFDWLRQ�and PDNHV�LW�XQUHDVRQDEO\�GLI¿FXOW�IRU�DGXOW�
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WKHDWHU�EXVLQHVVHV�WR�HYHQ�¿QG�D�ORFDWLRQ�IRU�WKHLU�RSHUDWLRQV��

C. Barnes v Glen Theatre

� 7KH�H[SDQVLRQ�RI�WKH�VHFRQGDU\�HIIHFWV�GRFWULQH�LQ�Renton 
GLUHFWO\�LQÀXHQFHG�-XVWLFH�6RXWHU¶V�FRQFXUUHQFH�LQ�Barnes v Glen 
Theatre. Aforementioned, the plurality in Barnes applied the 
O’Brien WHVW�RYHU�WKH�730�WHVW��7KH�O’Brien test does not require 
D�UHJXODWLRQ�WR�³OHDYH�RSHQ�DPSOH�DOWHUQDWLYH�FKDQQHOV´�VR�ORQJ�DV�
³WKH�LQFLGHQWDO�UHVWULFWLRQ�RQ�DOOHJHG�)LUVW�$PHQGPHQW�IUHHGRPV�
LV�QR�JUHDWHU�WKDQ�LV�HVVHQWLDO�WR�WKH�IXUWKHUDQFH�RI�>DQ�LPSRUWDQW�
JRYHUQPHQW@�LQWHUHVW�´���-XVWLFH�6RXWHU�FRQWHQGHG�WKDW�,QGLDQD¶V�
VWDWXWH��ZKLFK�EDQQHG�DOO�QXGLW\�LQ�SXEOLF�DQG�WKXV�LQYROYHG�
DQ�LQFLGHQWDO�UHVWULFWLRQ�RQ�QXGH�GDQFLQJ��LV�FRQVWLWXWLRQDOO\�
SHUPLVVLEOH�EHFDXVH��

TKH�VWDWH¶V�LQWHUHVW�MXVWLI\LQJ�WKH�VWDWXWH�ZDV�QRW�VRFLHW\¶V�
PRUDO�YLHZV��EXW�UDWKHU�WKH�LQWHUHVW�LQ�FRPEDWLQJ�WKH�
VHFRQGDU\�HIIHFWV²VXFK�DV�SURVWLWXWLRQ�DQG�RWKHU�FULPLQDO�
DFWLYLW\²RI�OLYH�QXGH�GDQFLQJ�LQ�DGXOW�HQWHUWDLQPHQW�
HVWDEOLVKPHQWV��DQG«WKLV�LQWHUHVW�ZDV�XQUHODWHG�WR�WKH�
VXSSUHVVLRQ�RI�IUHH�H[SUHVVLRQ��VLQFH�VXFK�VHFRQGDU\�HIIHFWV�
ZRXOG�QRW�QHFHVVDULO\�UHVXOW�IURP�WKH�SHUVXDVLYH�HIIHFW�RI�
WKH�H[SUHVVLRQ�LQKHUHQW�LQ�QXGH�GDQFLQJ���

-XVWLFH�6RXWHU�LPSOLFLWO\�VDQFWLRQHG�Renton’s�VHFRQGDU\�HIIHFWV�
rationale for the TPM test by extending it further to the O’Brien 
test. More disturbingly, he parroted the needlessness of drawing 
RQ�ORFDO�HYLGHQFH��� There is no requirement to demonstrate the 
DVVRFLDWLRQ�EHWZHHQ�QXGH�GDQFLQJ�HVWDEOLVKPHQWV�DQG�WKHLU�DOOHJHG�
³KDUPIXO´�VHFRQGDU\�HIIHFWV�RQ�QHLJKERUKRRGV�LQ�,QGLDQD��7KLV�
opinion, if adopted, would enable Congress to pass general laws 
WKDW�KDYH�WKH�SRWHQWLDO�WR�³LQFLGHQWDOO\´�VXSSUHVV�HQWLUH�IRUPV�RI�
H[SUHVVLYH�FRQGXFW�ZLWKRXW�D�GHWDLOHG�IUDPHZRUN�IRU�HYDOXDWLQJ�
VHFRQGDU\�HIIHFW�FODLPV��-XVWLFH�6RXWHU¶V�OLQH�RI�UHDVRQLQJ�ZRXOG�
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XQFRQVWLWXWLRQDOO\�H[SDQG�WKH�JRYHUQPHQW¶V�SRZHU�LQ�XQGHUPLQLQJ�
SHUVRQDO�OLEHUWLHV�VHFXUHG�E\�WKH�)LUVW�$PHQGPHQW��

IV. Summary of City of Erie v Pap’s A.M. Decision

In City of Erie v Pap’s A.M.��WKH�SOXUDOLW\�GLUHFWO\�DGRSWHG�
-XVWLFH�6RXWHU¶V�RSLQLRQ�LQ�Barnes�DQG�DSSOLHG�WKH�VHFRQGDU\�
HIIHFWV�GRFWULQH�WR�MXVWLI\�3HQQV\OYDQLD¶V�2UGLQDQFH����������
ZKLFK�EDQQHG�SXEOLF�QXGLW\�DQG��therefore��DOO�QXGH�GDQFLQJ�
SHUIRUPDQFHV����)RXU�PDLQ�OHJDO�LVVXHV�ZHUH�UHYLHZHG���i��ZKHWKHU�
WKH�RUGLQDQFH�YLRODWHV�DQ�LQGLYLGXDO¶V�ULJKW�WR�IUHHGRP�XQGHU�
WKH�)LUVW�$PHQGPHQW���ii��ZKHWKHU�WKH�LVVXH�LV�PRRW�JLYHQ�WKDW�
UHVSRQGHQW��3DS¶V��D�3HQQV\OYDQLD�FRUSRUDWLRQ��KDV�FHDVHG�WR�
RSHUDWH�LWV�HVWDEOLVKPHQW�³.DQG\ODQG´�ZKLFK�IHDWXUHG�IHPDOH�
HURWLF�QXGH�GDQFLQJ���iii��ZKHWKHU�WKH�RUGLQDQFH�LV�FRQWHQW�QHXWUDO� 
and �LY��LI�WKH�RUGLQDQFH�LV�FRQWHQW�QHXWUDO��ZKHWKHU�LW�VDWLV¿HV�WKH�
O’Brien test.�� 
� 7ZR�GD\V�DIWHU�WKH�RUGLQDQFH�ZHQW�LQWR�HIIHFW��3DS¶V�
¿OHG�D�FRPSODLQW�DQG�³VRXJKW�GHFODUDWRU\�UHOLHI�DQG�D�SHUPDQHQW�
LQMXQFWLRQ�DJDLQVW�>LWV@�HQIRUFHPHQW�´�� The Court of Common 
3OHDV�RI�(ULH�&RXQW\�JUDQWHG�WKH�SHUPDQHQW�LQMXQFWLRQ�DQG�ruled 
WKH�RUGLQDQFH�DV�XQFRQVWLWXWLRQDOO\�RYHUEURDG��2Q�FURVV�DSSHDOV��
WKH�&RPPRQZHDOWK�&RXUW�FLWHG�-XVWLFH�6RXWHU¶V�FRQFXUUHQFH�
in Barnes�DV�ELQGLQJ�SUHFHGHQW�DQG�UHYHUVHG�WKH�WULDO�FRXUW¶V�
RUGHU��7KH�&RPPRQZHDOWK�&RXUW�KHOG�WKDW��L��WKH�RUGLQDQFH�LV�
QRW�RYHUERDUG�DQG��LL��WKH�RUGLQDQFH�GLG�QRW�XQFRQVWLWXWLRQDOO\�
VXSSUHVV�DQ�LQGLYLGXDO¶V�IUHHGRP�RI�VSHHFK���  
� 2Q�DSSHDO��WKH�3HQQV\OYDQLD�6XSUHPH�&RXUW�JUDQWHG�
UHYLHZ�RQ�ERWK�JURXQGV�DQG�IRXQG�WKH�RUGLQDQFH�WR�YLRODWH�
the First and Fourteenth Amendments. 7KH�FRXUW�UHDFKHG�WKLV�
GHFLVLRQ�E\�¿UVW�HYRNLQJ�Barnes��DQ�HDUOLHU�FDVH�WKDW�GHDOW�ZLWK�
D�³VWULNLQJO\�VLPLODU´�,QGLDQD�RUGLQDQFH��DQG�QRWHG�WKDW�HLJKW�
RI�WKH�QLQH�-XVWLFHV�LQ�Barnes HQGRUVHG�QXGH�GDQFLQJ�DV�DQ�
H[SUHVVLYH�FRQGXFW�³HQWLWOHG�WR�VRPH�TXDQWXP�RI�SURWHFWLRQ�XQGHU�
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WKH�)LUVW�$PHQGPHQW�´���7KHQ��WKH�3HQQV\OYDQLD�6XSUHPH�&RXUW�
LQTXLUHG�ZKHWKHU�&RQJUHVV¶V�LQWHUHVW�LQ�SDVVLQJ�WKH�RUGLQDQFH�
ZDV�FRQWHQW�EDVHG��&LWLQJ�Marks v United States,�� it found the 
IRXU�³VSOLQWHUHG«QRQ�KDUPRQLRXV�RSLQLRQV´�� in Barnes too 
³IUDJPHQWHG´���WR�VHUYH�DV�SUHFHGHQW��7KH�3HQQV\OYDQLD�6XSUHPH�
&RXUW�SURFHHGHG�E\�FRQGXFWLQJ�DQ�LQGHSHQGHQW�H[DPLQDWLRQ�RI�
WKH�RUGLQDQFH�DQG�LWV�UHODWLRQ�WR�WKH�VXSSUHVVLRQ�RI�H[SUHVVLRQ��,W�
FRQFOXGHG��³DOWKRXJK�RQH�RI�WKH�SXUSRVHV�RI�WKH�RUGLQDQFH�ZDV�
WR�FRPEDW�QHJDWLYH�VHFRQGDU\�HIIHFWV��µLQH[WULFDEO\�ERXQG�XS�
ZLWK�WKLV�VWDWHG�SXUSRVH�LV�DQ�XQPHQWLRQHG�SXUSRVH«WR�LPSDFW�
QHJDWLYHO\�RQ�WKH�HURWLF�PHVVDJH�RI�WKH�GDQFH�¶´���7KH�RUGLQDQFH�
VKRXOG�EH�FDWHJRUL]HG�DV�FRQWHQW�EDVHG��QRW�FRQWHQW�QHXWUDO��
Content-based laws must meet the narrow tailoring requirement 
XQGHU�VWULFW�VFUXWLQ\��7KH JRYHUQPHQW�FRXOG�KDYH�LPSRVHG�³IDU�
QDUURZHU�>DQG�PRUH�SURGXFWLYH@�PHDQV�RI�FRPEDWLQJ�VHFRQGDU\�
HIIHFWV´���VXFK�DV�³FULPLQDO�DQG�FLYLO�VDQFWLRQV�RQ�WKRVH�ZKR�
FRPPLW�VH[�FULPHV´�� than to require GDQFHUV�WR�ZHDU�pasties and 
G-strings. +HQFH��WKH�3HQQV\OYDQLD�RUGLQDQFH�EDQQLQJ�SXEOLF�
QXGLW\�XQFRQVWLWXWLRQDOO\�LQIULQJHV�RQ�SURWHFWHG�VSHHFK��
� 2Q�ZULW�RI�FHUWLRUDUL��WKH�8�6��6XSUHPH�&RXUW�UHYHUVHG�
WKH�3HQQV\OYDQLD�6XSUHPH�&RXUW¶V�judgment, holding that the
RUGLQDQFH�GLG�QRW�XQFRQVWLWXWLRQDOO\�EXUGHQ�H[SUHVVLYH�FRQGXFW��
LW�LV�FRQWHQW�QHXWUDO�DQG�SDVVHV�WKH�O’Brien test. Like Barnes,
WKH�&RXUW�VWUXJJOHG�WR�UHDFK�D�FRQVHQVXV�RQ�WKH�UHDVRQLQJ�EHKLQG�
WKH�GHFLVLRQ��%RWK�-XVWLFH�6FDOLD�DQG�-XVWLFH�6RXWHU�LQ�WKHLU�
FRQFXUUHQFH�H[SUHVVHG�VNHSWLFLVP�WRZDUGV�WKH�PDMRULW\�RSLQLRQ�RI�
-XVWLFH�2¶&RQQRU��-XVWLFH�.HQQHG\��DQG�-XVWLFH�%UH\HU���
� ,Q�-XVWLFH�2¶&RQQRU¶V�GHOLYHU\�RI�WKH�PDMRULW\�RSWLRQ��
VKH�EXWWUHVVHG�WKH�FRQWHQW�QHXWUDO�DQDO\VLV�LQ�Barnes and adopted
-XVWLFH�6RXWHU¶V�VHFRQGDU\�HIIHFWV�UDWLRQDOH��-XVWLFH�2¶&RQQRU�
¿UVW�FODUL¿HV�WKDW�³%HLQJ�µLQ�D�VWDWH�RI�QXGLW\¶�LV�QRW�DQ�LQKHUHQWO\�
H[SUHVVLYH�FRQGLWLRQ�´���EXW�QXGH�GDQFLQJ�LV��ShH�LGHQWL¿HV�WKH�
LVVXH�DV�³ZKHWKHU«>3HQQV\OYDQLD¶V@�UHJXODWLRQ�LV�UHODWHG�WR�
WKH�VXSSUHVVLRQ�RI�H[SUHVVLRQ´�� and foregrounds that statutes
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³>JHQHUDOO\@�SURKLELWLQJ´���SXEOLF�QXGLW\²D�QRQ�H[SUHVVLYH�
FRQGXFW²only need to satisfy the “‘less-stringent’ standard 
from O’Brien IRU�HYDOXDWLQJ�UHVWULFWLRQV�RQ�V\PEROLF�VSHHFK�´�� 
7KLV�LV�EHFDXVH�³WKH�RUGLQDQFH�GRHV�QRW�DWWHPSW�WR�UHJXODWH�WKH�
SULPDU\�HIIHFWV�RI�>QXGH�GDQFLQJ@�L�H���WKH�HIIHFW�RQ�WKH�DXGLHQFH�
RI�ZDWFKLQJ�QXGH�HURWLF�GDQFLQJ��EXW�UDWKHU�WKH�VHFRQGDU\�HIIHFWV�
VXFK�DV�WKH�LPSDFW�RQ�SXEOLF�KHDOWK��VDIHW\��DQG�ZHOIDUH«
SUHYLRXVO\�UHFRJQL]HG«>DV�DQ�HIIHFW�RI@�WKH�SUHVHQFH�RI�>QXGH�
GDQFLQJ@�HVWDEOLVKPHQWV�´���+DYLQJ�DUJXHG�IRU�FRQWHQW�QHXWUDOLW\��
the plurality applies the O’Brien VWDQGDUG�DQG�¿QGV�WKH�RUGLQDQFH�
FRQVWLWXWLRQDOO\�YDOLG�IRU�WKH�UHDVRQV�EHORZ���

�L��7KH�FLW\¶V�HIIRUWV�WR�SURWHFW�SXEOLF�KHDOWK�DQG�VDIHW\�ZHUH�ZLWKLQ�
WKH�FLW\¶V�SROLFH�SRZHUV�
�LL��WKH�RUGLQDQFH�IXUWKHUHG�WKH�LPSRUWDQW�JRYHUQPHQW�
LQWHUHVWV�RI�UHJXODWLQJ�FRQGXFW�WKURXJK�D�SXEOLF�QXGLW\�EDQ�
DQG�RI�FRPEDWLQJ�WKH�KDUPIXO�VHFRQGDU\�HIIHFWV�DVVRFLDWHG�
ZLWK�QXGH�GDQFLQJ�
�LLL��WKH�JRYHUQPHQW�LQWHUHVW�ZDV�XQUHODWHG�WR�WKH�
suppression of free expression� and
�LY��WKH�UHVWULFWLRQ�ZDV�QR�JUHDWHU�WKDQ�ZDV�HVVHQWLDO�WR�WKH�
IXUWKHUDQFH�RI�WKH�JRYHUQPHQW�LQWHUHVW��

� 7KH�SOXUDOLW\�DGYDQFHG�WKDW�(ULH�³>FDQ@�UHDVRQDEO\�UHO\�
RQ�WKH�HYLGHQWLDU\�IRXQGDWLRQ�outlined in Renton and American 
Mini Theatres´���WR�IXO¿OO�WKH�VHFRQG�VXEVWDQWLDO�JRYHUQPHQW�
interest prong of the O’Brien WHVW��0RUHRYHU��FLW\�FRXQFLO�PHPEHUV�
KDYH�³VXI¿FLHQW�OHHZD\´�� to make judgments about the harmful 
VHFRQGDU\�HIIHFWV�WKDW�H[SUHVVLYH��³LPPRUDO�DFWLYLWLHV´���SURGXFH��
(PSLULFDO�GDWD�RU�FRQFUHWH�SURRI�RI�WKH�DVVRFLDWLRQ�EHWZHHQ�WKH�
SUHVHQFH�RI�OLYH�QXGH�GDQFLQJ�HVWDEOLVKPHQWV�DQG�³SXEOLF�KHDOWK��
VDIHW\��«ZHOIDUH«GHEDVHPHQW�RI�ERWK�ZRPHQ�DQG�PHQ«
>SURPRWLRQ�RI@�YLROHQFH��SXEOLF�LQWR[LFDWLRQ��SURVWLWXWLRQ��DQG�RWKHU�
VHULRXV�FULPLQDO�DFWLYLW\´���LQ�(ULH�LV�GLVPLVVHG�DV�³XQQHFHVVDU\�´�� 
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V. The Implications of Pap’s

A. 3UREOHPDWLF�&RQWHQW�'LVFULPLQDWLRQ�$QDO\VLV�DQG�7RWDO�%DQ�RI�
a Protected Form of Speech

� 7KH�&RXUW�VWUHQJWKHQHG�LWV�FRQWHQW�GLVFULPLQDWLRQ�DQDO\VLV�
in Pap’s�GHVSLWH�FOHDU�HYLGHQFH�WKDW�WKH�VWDWXWH�ZDV�SDVVHG�IRU�
WKH�H[SUHVV�SXUSRVH�RI�OLPLWLQJ�QXGH�GDQFLQJ�HVWDEOLVKPHQWV��
$V�VXFFLQFWO\�SUHVHQWHG�E\�ODZ�SURIHVVRU�(UZLQ�Chemerinsky, 
D�UHVWULFWLRQ�LV�FRQWHQW�EDVHG�³LI�LWV�DSSOLFDWLRQ�GHSHQGV�RQ�
WKH�PHVVDJH�RI�WKH�VSHHFK�´���2YHU�WKH�\HDUV��WKH�&RXUW�KDV�
GHPRQVWUDWHG�DQ�LQFUHDVLQJ�ZLOOLQJQHVV�³WR�¿QG�FOHDUO\�FRQWHQW�
EDVHG�ODZV�WR�EH�FRQWHQW�QHXWUDO�EHFDXVH�WKH\�DUH�PRWLYDWHG�E\�D�
SHUPLVVLEOH�FRQWHQW�QHXWUDO�SXUSRVH�´�� Beginning with American 
Mini Theatres��WKH�&RXUW�UHMHFWHG�D�)LUVW�$PHQGPHQW�FKDOOHQJH�WR�
'HWURLW¶V�]RQLQJ�RUGLQDQFH�WKDW�UHJXODWHG�WKH�ORFDWLRQ�RI�³PRWLRQ�
SLFWXUH�WKHDWHUV�WKDW�H[KLELW«VH[XDOO\-RULHQWHG�¿OPV�´�� The 
&RXUW�FDWHJRUL]HG�WKH�UHVWULFWLRQ�DV�FRQWHQW�QHXWUDO�³EHFDXVH«
WKH�FLW\¶V�LQWHUHVW�LQ�SODQQLQJ�DQG�UHJXODWLQJ�WKH�XVH�RI�SURSHUW\�
IRU�FRPPHUFLDO�SXUSRVHV´���LV�QRW�DQ�DWWHPSW�WR�UHVWULFW�VSHHFK�
EXW��UDWKHU��WKH�FRPPXQLFDWLYH�LPSDFW��RU�VHFRQGDU\�HIIHFWV� the 
FRQWHQW�RI�WKH�VSHHFK�SURGXFHV��7KHQ��LQ�Renton, the Court applied 
WKH�VDPH�DQDO\VLV�WR�D�VLPLODU�]RQLQJ�RUGLQDQFH��WUHDWLQJ�D�FRQWHQW�
EDVHG�UHVWULFWLRQ²RQH�WKDW�RQO\�H[WHQGHG�WR�WKHDWHUV�GLVSOD\LQJ�
¿OPV�ZLWK�VH[XDOO\�H[SOLFLW�FRQWHQW²DV�FRQWHQW�QHXWUDO�90�-XVWLFH�
5HKQTXLVW��LQ�KLV�GHOLYHU\�RI�WKH�PDMRULW\�RSWLRQ��HYHQ�QRWHG�
WKDW�³WKH�RUGLQDQFH�WUHDWV�WKHDWHUV�WKDW�VSHFLDOL]H�LQ�DGXOW�¿OPV�
GLIIHUHQWO\�IURP�RWKHU�NLQGV�RI�WKHDWHUV�´91 Despite�WKLV��5HKQTXLVW�
DUJXHV�WKDW�³WKH�5HQWRQ�RUGLQDQFH�LV�FRPSOHWHO\�FRQVLVWHQW�ZLWK�
>WKH�&RXUW¶V@�GH¿QLWLRQ�RI�µFRQWHQW�QHXWUDO¶�VSHHFK�UHJXODWLRQV�DV�
WKRVH�WKDW�µDUH�MXVWL¿HG92�ZLWKRXW�UHIHUHQFH�WR�WKH�FRQWHQW�RI�WKH�
UHJXODWHG�VSHHFK�´93 This reasoning further transmutes the standard 
LQ�GHWHUPLQLQJ�ZKHWKHU�D�ODZ�LV�FRQWHQW�EDVHG�RU�FRQWHQW�QHXWUDO��
,QVWHDG�RI�IRFXVLQJ�RQ�WKH�VXEVWDQFH�RI�WKH�ODZ�LWVHOI��WKH�&RXUW�
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HUURQHRXVO\�UHOLHG�RQ�WKH�JRYHUQPHQW¶V�MXVWL¿FDWLRQ of passing the 
ODZ��)LYH�\HDUV�ODWHU�LQ Barnes��WKH�&RXUW�DSSOLHG�WKLV�JRYHUQPHQW�
³SXUSRVLYH´�DQDO\VLV�DQG�IRXQG�,QGLDQD¶V�SXEOLF�LQGHFHQF\�VWDWXWH�
EDQQLQJ�SXEOLF�QXGLW\�DQG��LQ�HIIHFW��DOO�HVWDEOLVKPHQWV�WKDW�RIIHU�
OLYH�QXGH�GDQFLQJ��FRQWHQW�QHXWUDO�94 By applying the less stringent 
O’Brien WHVW��WKH�SOXUDOLW\�XSKHOG�WKH�RUGLQDQFH�DV�FRQVWLWXWLRQDOO\�
SHUPLVVLEOH�DQG�GUDPDWLFDOO\�H[SDQGHG�WKH�JRYHUQPHQW¶V�
FHQVRUVKLS�SRZHU�
� )RU�DUJXPHQWDWLYH�SXUSRVHV��OHW us DVVXPH�WKDW�FRQWHQW�
GLVFULPLQDWLRQ�DQDO\VLV�FDQ�EH�LQÀXHQFHG��LQ�SDUW��E\�WKH�
JRYHUQPHQW¶V�PRWLYH��HYHQ�VR��WKH�(ULH�RUGLQDQFH�IDLOV�WR�EH�
FRQWHQW�QHXWUDO��7KH�SOXUDOLW\�LQ�Erie GUHZ�PXOWLSOH�FRPSDULVRQV�
WR�,QGLDQD¶V�RUGLQDQFH��ZKLFK�WKH�FRXUW�SUHYLRXVO\�XSKHOG�DV�
FRQVWLWXWLRQDO��+RZHYHU��QR�SRVLWLYH�HYLGHQFH�LQ�Barnes suggested 
that the�,QGLDQD�RUGLQDQFH�ZDV�SDVVHG�WR�VSHFL¿FDOO\�UHVWULFW�
QXGH�OLYH�HQWHUWDLQPHQW�HVWDEOLVKPHQWV��7KH�preamble to the 
(ULH�RUGLQDQFH��RQ�WKH�RWKHU�KDQG��H[SOLFLWO\�VWDWHV��³&RXQFLO�
VSHFL¿FDOO\�ZLVKHV�WR�DGRSW�WKH�FRQFHSW�RI�3XEOLF�,QGHFHQF\�
SURKLELWHG�E\�WKH�ODZV�RI�WKH�6WDWH�RI�,QGLDQD«IRU�WKH�SXUSRVH�
RI�OLPLWLQJ�D�UHFHQW�LQFUHDVH�LQ�WKH�QXGH�OLYH�HQWHUWDLQPHQW�ZLWKLQ�
WKH�&LW\�´95 In addition, the footnote in Pap’s stipulates that 
PDLQVWUHDP�WKHDWHU�SURGXFWLRQV�LQYROYLQJ�QXGLW\�ZHUH�QRW�VXEMHFW�
to the same prohibitions.�� :KLOH�WKH�&RXUW�PD\�XVH�WKH�VHFRQGDU\�
HIIHFWV�GRFWULQH�WR�DUJXH�WKDW�HURWLF�QXGH�GDQFLQJ��DV�D�IRUP�RI�
SURWHFWHG�VSHHFK��RQO\�IDOOV�ZLWKLQ�WKH�³RXWHU�DPELWV�RI�WKH�)LUVW�
$PHQGPHQW´�DQG�WKXV�ZDUUDQWV�OHVV�WKDQ�IXOO�)LUVW�$PHQGPHQW�
pURWHFWLRQ��LW�VLPSO\�FDQQRW�FKDUDFWHUL]H�D�³IDFLDO��FRQWHQW�EDVHG�
>ODZ@´�DV�FRQWHQW�QHXWUDO ³EHFDXVH«>RI@�D�SHUPLVVLEOH�>KDUPIXO�
VHFRQGDU\�HIIHFWV@�SXUSRVH�´��
� ,W�LV�DOVR�EDIÀLQJ�how the plurality, in appraising 
WKH�OHYHO�RI�VFUXWLQ\�DSSOLHG��UHIXVHV�WR�H[DPLQH�ZKHWKHU�DQ�
³LOOLFLW�>JRYHUQPHQWDO@�PRWLYH´���ZDV�SUHVHQW��,I�WKH�FULWHULD�
IRU�GHWHUPLQLQJ�WKH�FRQWHQW�QHXWUDOLW\�RI�D�ODZ�UHVWV�RQ�³WKH�
JRYHUQPHQWDO�SXUSRVH�LQ�HQDFWLQJ�WKH�RUGLQDQFH�´99 and whether 
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WKDW�SXUSRVH�LV�³XQUHODWHG�WR�WKH�VXSSUHVVLRQ�RI�H[SUHVVLRQ�´100 
then a legal standard should be established to assess whether 
WKH�VWDWXWH�LV�FRQVWLWXWLRQDO�³DV�DSSOLHG�´�$�ODZ�WKDW�LV�IDFLDOO\�
YDOLG�EXW�FRQVWLWXWHV�D�KLGGHQ�JRYHUQPHQW�PRWLYH�WR�UHJXODWH�
H[SUHVVLYH�FRQGXFW�LV�QRQHWKHOHVV��L��FRQWHQW�EDVHG���LL��VKRXOG�EH�
SUHVXPSWLYHO\�LQYDOLG��DQG��LLL��PXVW�EH�MXVWL¿HG�XQGHU�WKH�PRUH�
GHPDQGLQJ��VWULFW�VFUXWLQ\�VWDQGDUG��7KH�SOXUDOLW\¶V�TXLFN�GLVPLVVDO�
DQG��DUJXDEO\��LQWHQWLRQDO�FLUFXPYHQWLRQ�RI�WKH�pUHDPEOH²ZKLFK�
LPSOLFDWHG�WKDW�WKH�FLW\�KDG�DQ�³XQPHQWLRQHG�SXUSRVH�WR�µLPSDFW�
QHJDWLYHO\�RQ�WKH�HURWLF�PHVVDJH�RI«>QXGH�GDQFLQJ@´101 with the 
RUGLQDQFH¶V�³DFWXDO�SXUSRVH«>EHLQJ�WKH�SURKLELWLRQ�RI@�HURWLF�
GDQFLQJ�RI�WKH�W\SH�SHUIRUPHG�DW�.DQG\ODQG´102²VKRXOG�QRW�
EH�RYHUORRNHG��7KH�&RXUW��E\�UHIXVLQJ�WR�FRQGXFW�D�thorough 
examination of Erie’s�³DOOHJHG�LOOLFLW�PRWLYH�´103 WDFLWO\�SHUPLWWHG�
WKH�JRYHUQPHQW¶V�XVH�RI�D�VHFRQGDU\�HIIHFWV�FODLP�WR�SDVV�D�
JHQHUDO�UHVWULFWLYH�ODZ�ZLWK�WKH�FRGHG�LQWHQWLRQ�RI�suppressing 
FRQVWLWXWLRQDOO\�SURWHFWHG�VSHHFK. 

%��$�7URXEOLQJ�([WHQVLRQ�RI�WKH�6HFRQGDU\�(IIHFWV�'RFWULQH�WR�WKH�
O’Brien Test

The plurality in Pap’s��IRU�WKH�¿UVW�WLPH�LQ�OHJLVODWLYH�
KLVWRU\��H[WHQGHG�WKH�VHFRQGDU\�HIIHFWV�GRFWULQH�WR�MXVWLI\�D�WRWDO 
EDQ�RI�D�IRUP�RI�SURWHFWHG�VSHHFK��%\�UHTXLULQJ�DOO�GDQFHUV�WR�ZHDU�
³SDVWLHV�DQG�*�VWULQJV�´104�WKH�JRYHUQPHQW�FRPSOHWHO\�EDUV�WKH�
PHVVDJH�QXGH�GDQFLQJ��DV�DQ�DUW�IRUP��LQWHQGV�WR�FRQYH\��-XVWLFH�
6WHYHQV��MRLQHG�E\�-XVWLFH�*LQVEXUJ��GLVVHQWV��HYHQ�LI�³WKH�FRQWHQW�
RI�WKH�PHVVDJH�UHVXOWLQJ�IURP�WKH�PDQGDWHG�FRVWXPH�FKDQJH�LV�
‘de minimis¶«WKH�FUXFLDO�SRLQW�WR�UHPHPEHU«LV�WKDW�ZKHWKHU�RQH�
YLHZV�WKH�GLIIHUHQFH�DV�ODUJH�RU�VPDOO��QXGH�GDQFLQJ�VWLOO�UHFHLYHV�
First Amendment SURWHFWLRQ�105�HYHQ�LI�WKDW�SURWHFWLRQ�OLHV�RQO\�
LQ�WKH�µRXWHU�DPELW¶�RI�WKDW�$PHQGPHQW�´��� In other words, Erie’s 
RUGLQDQFH�EXUGHQV�D�FRQVWLWXWLRQDOO\�SURWHFWHG�PHVVDJH��,I�WKH�
HURWLF�PHVVDJH�FRQYH\HG�E\�GDQFHUV�QXGH�DQG�GDQFHUV�ZHDULQJ�
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PLQLPDO�FORWKLQJ�DUH�WKH�VDPH��WKH�RUGLQDQFH�EDQV�³RQH�PHDQV�RI�
H[SUHVVLQJ�WKDW�PHVVDJH´�����LI�WKH�HURWLF�PHVVDJHV�FRQYH\HG�E\�
GDQFHV�QXGH�DQG�GDQFHUV�ZHDULQJ�PLQLPDO�FORWKLQJ�DUH�GLIIHUHQW���� 
WKHQ�WKH�RUGLQDQFH�EDQV�³RQH�RI�WKRVH�PHVVDJHV�´109�,Q�HLWKHU�FDVH��
WKH�RUGLQDQFH�LV�D�WRWDO prohibition RI�H[SUHVVLYH�FRQGXFW�110 
� 7KH�H[WHQVLRQ�RI�WKH�VHFRQGDU\�HIIHFWV�UDWLRQDOH�WR�WKH�
O’Brien WHVW�LV�QRW�VXSSRUWHG�E\�SUHFHGHQW��3ULRU�WR�Pap’s, the 
JRYHUQPHQW¶V�VHFRQGDU\�HIIHFWV�FODLP�ZDV�RQO\�XVHG�WR�YLQGLFDWH�
730�UHVWULFWLRQV��$�730�UHVWULFWLRQ�LV��E\�GH¿QLWLRQ��QRW�D�WRWDO�
VXSSUHVVLRQ��,WV�WKLUG�SURQJ�UHTXLUHV�WKH�UHJXODWLRQ�WR�³OHDYH�RSHQ�
DPSOH�DOWHUQDWLYH�FKDQQHOV�RI�FRPPXQLFDWLRQ�´111 The plurality 
in American Mini Theaters�XSKHOG�'HWURLW¶V�]RQLQJ�RUGLQDQFHV�
DIWHU�¿QGLQJ�³QR�LQGLFDWLRQ�WKDW�WKH�RUGLQDQFHV�VXSSUHVVHG�WKH�
SURGXFWLRQ�RI�RU��WR�DQ\�VLJQL¿FDQW�GHJUHH��UHVWULFWHG�DFFHVV�WR�
DGXOW�PRYLHV�´112 Ten years later, the Court in Renton defended a 
VLPLODU�RUGLQDQFH��QRWLQJ�WKDW�³����DFUHV��RU�PRUH�WKDQ�¿YH�SHUFHQW�
RI�WKH�HQWLUH�ODQG�DUHD�RI�5HQWRQ��>LV@�RSHQ�WR�XVH�DV�DGXOW�WKHDWHU�
VLWHV�´113,114�7KH�GHFLVLRQ�LQ�Pap’s GLUHFWO\�FRQWUDGLFWV�WKH�&RXUW¶V�
SUHYLRXV�VWDWHPHQW�LQ�Renton that the First Amendment requires 
“...a�FLW\�>WR@�UHIUDLQ�IURP�HIIHFWLYHO\�GHQ\LQJ�UHVSRQGHQWV�D�
reasonable opportunity open to operate an adult theater within the 
FLW\�´115�(ULH¶V�LQWHUHVW�LQ�³FRPEDWLQJ�WKH�QHJDWLYH�VHFRQGDU\�HIIHFWV�
DVVRFLDWHG�ZLWK�QXGH�GDQFLQJ�HVWDEOLVKPHQWV´��� is essentially the 
VDPH�DV�'HWURLW�DQG�5HQWRQ¶V�LQWHUHVW�LQ�JHRJUDSKLFDOO\�UHVWULFWLQJ�
WKH�HVWDEOLVKPHQW�RI�DGXOW�PRWLRQ�WKHDWHUV��7KH�RQO\�GLIIHUHQFH�
OLHV�LQ�WKH�IDFW�WKDW�(ULH�³GLVJXLVHG�LWV�DWWHPSW�LQ�D�JHQHUDO�ODZ´�WR�
entirely HOLPLQDWH�WKH�FRPPXQLFDWLYH�LPSDFW�RI�OLYH QXGH�GDQFLQJ�
LQ�WKH�FLW\���� 7KH�&RXUW¶V�GHFLVLRQ�WR�WXUQ�D�EOLQG�H\H�WR�³WKLV�ZROI�
LQ�VKHHS¶V�FORWKLQJ´�LV�GLVTXLHWLQJ����
� $V�-XVWLFH�6WHYHQ�QLFHO\�VXPV��WKH�&RXUW¶V�KROGLQJ�WKDW 
³D�6WDWH�PD\�WRWDOO\�EDQ�VSHHFK�EDVHG�RQ�LWV�VHFRQGDU\�HIIHFWV, 
ZKLFK�DUH�GH¿QHG�DV�WKRVH�HIIHFWV�WKDW�µKDSSHQ�WR�EH�DVVRFLDWHG¶�
ZLWK�VSHHFK�´119 XQFRQVWLWXWLRQDOO\�LQFUHDVHV�WKH�JRYHUQPHQW¶V�
SRZHU�WR�FHQVRU�H[SUHVVLYH�FRQGXFW� 0XQLFLSDOLWLHV�FDQ�QRZ�HYRNH�
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Pap’s�DV�SUHFHGHQW�DQG�XVH�D�VHFRQGDU\�HIIHFWV�FODLP�WR�SURVFULEH�
ZKDW�PDLQVWUHDP�VRFLHW\�GHQRXQFHV�DV�³ORZ�YDOXH´�VSHHFK. The 
&RXUW¶V�H[WHQVLRQ�RI�WKH�³FDWHJRU\�RI�HIIHFWV«>WR@�WKH�QDUURZHU�
VXEVHW�RI�HIIHFWV�FDXVHG�E\�VSHHFK´120 �KDV�WKH�SRWHQWLDO�HIIHFW�
RI�³>VZDOORZLQJ@�ZKROH�D�PRVW�IXQGDPHQWDO�SULQFLSOH�RI�)LUVW�
$PHQGPHQW�MXULVSUXGHQFH�´121 In other words, the Pap¶V�GHFLVLRQ�
GLUHFWO\�YLRODWHV�RQH�RI�WKH�IRXQGLQJ�SULQFLSOHV�RI�WKH�8QLWHG�
6WDWHV²WKH�LQGLYLGXDO�ULJKW�WR�IUHHGRP�RI�VSHHFK��(YHQ�WKH�PRVW�
FRQWURYHUVLDO��OHDVW�IDYRUHG�RSLQLRQV�VKRXOG�EH�YDOXHG�LQ�D�FRXQWU\�
WKDW�SXWV�GLYHUVLW\�DQG�GHPRFUDWLF�LGHDOV�RQ�D�SHGHVWDO��7KH�&RXUW¶V�
GHFLVLRQ�RSHQV�WKH�ÀRRGJDWHV�IRU�WKH�SRVVLELOLW\�RI�IXWXUH�WRWDO�
EDQV��EH\RQG�VLPSOH�730�UHVWULFWLRQV��RQ�DOO�DUHDV�RI�SURWHFWHG�
VSHHFK��

&��7ZRIROG�(YLGHQWLDU\�)DLOXUH��WKH�&RXUW¶V�'LVPLVVDO�RI�&RQFUHWH�
Proof on the Relationship between an Expressive Conduct and 
LWV�+DUPIXO�6HFRQGDU\�(IIHFWV�DQG�WKH�(I¿FDF\�RI�3URSRVHG�
Government Regulations

� 7KH�&RXUW¶V�YLHZ�WKDW��L��SDUWLFXODUL]HG�HYLGHQFH�RI�UHDO�
KDUPV�DVVRFLDWHG�ZLWK�QXGH�GDQFLQJ�LV�LQHVVHQWLDO�DQG��LL��WKH�
FLW\¶V�LQIULQJHPHQW�RQ�SURWHFWHG�VSHHFK�GRHV�QRW�QHHG�WR�³JUHDWO\�
UHGXFH´122�LWV�FRQFRPLWDQW�KDUPIXO�HIIHFWV�PDNHV�WKH�H[SDQVLRQ�RI�
WKH�VHFRQGDU\�HIIHFWV�GRFWULQH�PRUH�WURXEOLQJ��
� (YHQ�-XVWLFH�6RXWHU��ZKR�RULJLQDOO\�XVHG�WKH�VHFRQGDU\�
HIIHFWV�UDWLRQDOH�WR�MXVWLI\�D�WRWDO�EDQ�RQ�QXGH�GDQFLQJ�LQ�Barnes, 
VWUHVVHG�WKDW�(ULH�PXVW�³GHYHORS�D�VSHFL¿F�HYLGHQWLDU\�UHFRUG�
VXSSRUWLQJ�LWV�RUGLQDQFH�´123 In appraising whether a harmful 
VHFRQGDU\�HIIHFWV�FODLP�PHHWV�WKH�¿UVW�³UHDO�KDUPV´�SURQJ�LQ�WKH�
O’Brien WHVW��WKH�SOXUDOLW\�HQWUXVWV�FLW\�FRXQFLO�PHPEHUV²ZKR�
PD\�KDYH�DQ�³LOOLFLW�PRWLYH´�WR�VXSSUHVV�QXGH�GDQFLQJ�IRU�LWV�
FRQWHQW²WR�PDNH�³H[SHUW�MXGJHPHQWV´�DERXW�³UHVXOWLQJ�KDUPIXO�
VHFRQGDU\�HIIHFWV´�ZLWKRXW�UHFRUGHG�HYLGHQFH�124�,W�LV�LURQLF�WR�WDNH�
WKH�DEVWUDFW�³¿QGLQJV´�RI�WKH�YHU\�SDUW\�that�KDV�D�YHVWHG�LQWHUHVW�LQ�
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SDVVLQJ�D�UHJXODWLRQ�DV�LPSDUWLDO��7KH�&RXUW�LPSOLFLWO\�WDNHV�D�VLGH�
E\�SUHVXPLQJ�WKH�JRYHUQPHQW�WR�EH�GLVLQWHUHVWHG�

The Pap’s SOXUDOLW\�DOVR�SHUPLWWHG�WKH�&LW\�RI�(ULH�WR�FLWH�
HYLGHQFH�JDWKHUHG�E\�RWKHU�PXQLFLSDOLWLHV��LJQRULQJ�NH\�GLIIHUHQFHV�
VXFK�DV�GHPRJUDSKLFV��ORFDWLRQ��DQG�VL]H��,Q�-XVWLFH�2¶&RQQRU¶V�
VWLSXODWLRQ��³WKH�FLW\�QHHG�QRW�µFRQGXFW�QHZ�VWXGLHV�RU�SURGXFH�
HYLGHQFH�LQGHSHQGHQW�RI�WKDW�DOUHDG\�JHQHUDWHG�E\�RWKHU�FLWLHV¶�WR�
GHPRQVWUDWH�WKH�SUREOHP�RI�VHFRQGDU\�HIIHFWV��‘VR�ORQJ�DV�ZKDWHYHU�
HYLGHQFH�WKH�FLW\�UHOLHV�XSRQ�LV�UHDVRQDEO\�EHOLHYHG�WR�EH�UHOHYDQW�
WR�WKH�SUREOHP�WKDW�WKH�FLW\�DGGUHVV�¶´125 she does not lay out what 
reasonably UHOHYDQW�PHDQV��7KH�&RXUW�VLPSO\�DFFHSWV�(ULH¶V�XVH�
RI�WKH�VDPH�6HDWWOH�VWXG\�SUHVHQWHG�E\�5HQWRQ��+RZ�FDQ�D�6HDWWOH�
VWXG\²RQH�RQ�]RQLQJ�RUGLQDQFHV�DQG�WKH�VHFRQGDU\�HIIHFWV�RI�
DGXOW�PRYLH�WKHDWHUV²EH�UDWLRQDOO\�WUDQVIHUDEOH�DV�DQ�HYLGHQWLDU\ 
EDVLV�IRU�(ULH¶V�JHQHUDO�ODZ�RQ�SXEOLF�QXGLW\�DQG�WKH�VHFRQGDU\�
HIIHFWV�RI�QXGH�GDQFLQJ" 0RUHRYHU��WKH�HYLGHQWLDU\�UHOLDELOLW\�
of the Seattle study is not established. The Court’s refusal to 
HYDOXDWH�WKH�VFLHQWL¿F�YDOLGLW\�RI�WKH�6HDWWOH�VWXG\�SDLUHG�ZLWK�LWV�
OD[�DWWLWXGH�WRZDUGV�(ULH¶V�DQDORJL]DWLRQ�RI�HYLGHQFH�entails that 
ÀDZHG�VWXGLHV�FDQ�EH�³VKDUHG��UHIHUHQFHG��DQG�FLWHG�E\�PRUH�DQG�
PRUH�FLWLHV�>LQ�GLVWLQFW@�FDVHV²FRQWLQXLQJ�WKH�ZHE�RI�UHOLDQFH�
XSRQ�IXQGDPHQWDOO\�XQUHOLDEOH�HYLGHQFH�´��� 
� 7KH�&RXUW�UDLVHV�DQRWKHU�HYLGHQWLDU\�FRQFHUQ�E\�FRQGRQLQJ�
(ULH¶V�VHFRQGDU\�HIIHFWV�MXVWL¿FDWLRQ, despite it bearing little 
FRUUHODWLRQ�WR�WKH�PHDQV�FKRVHQ�WR�DOOHYLDWH�WKH�DOOHJHG�KDUPV��,Q�
-XVWLFH�6RXWHU¶V�SDUWLDO�GLVVHQW��KH�GLVDYRZV�KLV�SUHYLRXV�RSLQLRQ�
in Barnes�DQG�XQGHUVFRUHV�WKH�LPSRUWDQFH�RI FRQFUHWH�HYLGHQFH�
GHPRQVWUDWLQJ�³WKH�HI¿FDF\�RI�WKH�FKRVHQ�UHPHG\«WR�VXVWDLQ�WKH�
FLW\¶V�RUGLQDQFH�´����7KH�JRYHUQPHQW�DQG &RXUW�FDQQRW�³DVVXPH´�
WKDW�WKH�SUHVHQFH�RI�SDVWLHV�DQG�*�VWULQJV�ZLOO�KDYH�D reasonable 
UHPHGLDO�LPSDFW�RQ�WKH�VHFRQGDU\�HIIHFWV�DVVRFLDWHG�ZLWK�QXGH�
GDQFLQJ�HVWDEOLVKPHQWV��7KH�SOXUDOLW\�HYHQ�DFNQRZOHGJHV�WKDW�
³UHTXLULQJ�GDQFHUV�WR�ZHDU�SDVWLHV�DQG�*�VWULQJV�PD\�QRW�JUHDWO\�
UHGXFH´����³YLROHQFH��VH[XDO�KDUDVVPHQW��SXEOLF�LQWR[LFDWLRQ��
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SURVWLWXWLRQ��DQG�WKH�VSUHDG�RI�VH[XDOO\�WUDQVPLWWHG�GLVHDVH�´129 
7KH�GHFLVLRQ�WR�XSKROG�(ULH¶V�RUGLQDQFH��HIIHFWLYHO\�EDQQLQJ�
QXGH�GDQFLQJ�ZKHQ WKH�SURSRVHG�UHPHG\�KDV�OLWWOH�WR�QR�HI¿FDF\�
RQ�WKH�DFWLYLW\¶V�VHFRQGDU\�HIIHFWV��LV�XQWHQDEOH��'HVSLWH�WKLV��the 
&RXUW�FRQWLQXHV�WR�GLVPLVV�(ULH¶V�QHHG�WR�HYLGHQWLDOO\�VKRZ�KRZ�
LWV�UHJXODWRU\�PHDQV�VHUYHV�DV�D�OHJLWLPDWH�UHVSRQVH�WR�VHFRQGDU\�
HIIHFWV��7KHUH�DUH�WZR�LPSOLFDWLRQV�RI�WKH�&RXUW¶V�KROGLQJ��
First, it shifts the burden of proof to adult establishments. Adult 
HVWDEOLVKPHQWV�PXVW�QRZ�³GLVSURYH�SURDFWLYHO\�WKH�HIIHFWLYHQHVV�
RI�D�SURSRVHG�VHFRQGDU\�HIIHFWV�WDUJHWHG�PHDVXUH�´130 6HFRQG��LW�
XQORFNV�WKH�SRVVLELOLW\�IRU�PXQLFLSDOLWLHV�WR�FRQFRFW�VHFRQGDU\�
HIIHFWV�DQG�WKHQ�HQDFW�DQ�H[SUHVVLRQ�VXSSUHVVLYH�UHJXODWLRQ�WKDW�
has little-to-QR�UHPHGLDO�LPSDFW�RQ�WKHP��7KH�Pap’s�GHFLVLRQ�
KDV�XQFRQVWLWXWLRQDOO\�FUHDWHG�D�FKDQQHO�IRU�ORFDO�JRYHUQPHQWV�
WR�GLVJXLVH�WKHLU�LPSURSHU�PRWLYH�RI�VSHHFK�FHQVRUVKLS�XQGHU�D�
JHQHUDO�ODZ�DQG�VHFRQGDU\�HIIHFWV�FODLP�

VI. Conclusion

� 7KH�GHFLVLRQ�LQ�Pap’s�VHWV�DQRWKHU�FRQFHUQLQJ�SUHFHGHQW��
7KH�&RXUW¶V�SHUSHWXDWLRQ�RI�LWV�HUURQHRXV�FRQWHQW�QHXWUDO�DQDO\VLV��
DFFHSWDQFH�RI�(ULH¶V�VHFRQGDU\�HIIHFWV�FODLPV�WR�MXVWLI\�D�WRWDO�
EDQ�RQ�DQ�HQWLUH�PHGLXP�RI�SURWHFWHG�H[SUHVVLRQ��DQG�UHMHFWLRQ�RI�
FRQFUHWH�¿QGLQJV�WKDW�GHPRQVWUDWH�WKH�UHODWLRQVKLS�EHWZHHQ�QXGH�
GDQFLQJ�DQG�LWV�VHFRQGDU\�HIIHFWV�DV�ZHOO�DV�WKH�HI¿FDF\�RI�PHDQV�
FKRVHQ�WR�DOOHYLDWH�VXFK�HIIHFWV�XOWLPDWHO\�ORZHUV�WKH�HYLGHQWLDU\�
EDU�IRU�D�JUHDWHU�VSHHFK�UHVWULFWLRQ��7KH�SOXUDOLW\��FORXGHG�E\�LWV�
own biases towards sexual expression, has extended an untenable, 
GDQJHURXV�OLQH�RI�UHDVRQLQJ�WKDW�XQFRQVWLWXWLRQDOO\�LQFUHDVHV�WKH�
JRYHUQPHQW¶V�FHQVRUVKLS�SRZHU��,W�LV�GLVKHDUWHQLQJ�WR�VHH�WKH�
GHYHORSPHQW�RI�QXGH�GDQFLQJ�FDVHV��DIWHU�ZKDW�VHHPHG�OLNH�D�
SURPLVLQJ�LQLWLDO�VWHS²WKDW�LV��WKH�UHFRJQLWLRQ�RI�QXGH�GDQFLQJ�DV�D�
IRUP�RI�DGXOW�H[SUHVVLRQ�HQWLWOHG�WR�FRQVWLWXWLRQDO�SURWHFWLRQ²WKH�
&RXUW�KDV�UHSHDWHGO\�UDWLRQDOL]HG�DQG�HQGRUVHG�ZD\V�WR�HYDGH�WKH�
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Abstract

,Q�������&RQJUHVV�SDVVHG�WKH�,QWHOOLJHQFH�,GHQWLWLHV�3URWHFWLRQ�
$FW��,,3$���FULPLQDOL]LQJ�WKH�GLVFORVXUH�RI��WKH�LGHQWLWLHV�RI�³FRYHUW�DJHQWV´�
ZRUNLQJ�IRU�D�JRYHUQPHQW�LQWHOOLJHQFH�DJHQF\��7KH\�GH¿QHG�³FRYHUW�DJHQW´�
DV�DQ\�³HPSOR\HH�RI�DQ�LQWHOOLJHQFH�DJHQF\�ZKRVH�LGHQWLW\«�LV�FODVVL¿HG�DQG�
ZKR�KDV«�ZLWKLQ�WKH�ODVW�¿YH�\HDUV�VHUYHG�RXWVLGH�RI�WKH�8QLWHG�6WDWHV�´�7KH�

6HQDWH�FODLPHG�WKDW�RQO\�VXFK�HPSOR\HHV�ZRXOG�EH�HQGDQJHUHG�LI�WKHLU�LGHQWLWLHV�
ZHUH�UHYHDOHG��,Q�������WKH�,,3$�ZDV�H[SDQGHG��SHU�WKH�&,$¶V�UHTXHVW��WR�

UHGH¿QH�³FRYHUW�DJHQW´�DV�DQ\RQH�ZKR�KDV�HYHU�EHHQ�DQ�XQGHUFRYHU�DJHQW�IRU�
WKH�86�JRYHUQPHQW��7KH�&,$�MXVWL¿HG�WKLV�E\�H[SODLQLQJ�WKDW�PRGHUQ�WKUHDWV��
F\EHUWKUHDWV�LQ�SDUWLFXODU��HQGDQJHU�WKH�OLYHV�RI�DJHQWV�ZKR�KDYH�QHYHU�VHUYHG�
abroad. This paper analyzes the arguments for and against the CIA’s 2019 IIPA 
DPHQGPHQW��,W�¿UVW�H[DPLQHV�WKH�FRQWH[W�RI�DQG�LQWHQWLRQ�EHKLQG�WKH������$FW¶V��
SDVVDJH��DQG�WKH�UDUH�FDVHV�LQ�ZKLFK�LW�KDV�EHHQ�XVHG�LQ�SURVHFXWLRQ��1H[W��LW��
DQDO\]HV�WKH�&,$¶V�DUJXPHQW�IRU�WKH������DPHQGPHQW��ORRNLQJ�DW�KRZ�F\EHU��
DQG�GRPHVWLF�WHUURULVW�WKUHDWV�KDYH�FKDQJHG�WKH�QDWXUH�RI�³FRYHUW�DFWLRQV´��
DQG�WKH�GDQJHUV�WKHVH�WKUHDWV�PD\�SRVH�WR�FRYHUW�DJHQWV��)LQDOO\��LW�HYDOXDWHV��

MRXUQDOLVWV¶�DUJXPHQWV�WKDW�WKH�DPHQGPHQW�XQGXO\�H[SDQGV�XQLODWHUDO�H[HFXWLYH��
SRZHU�E\�³FULPLQDOL]LQJ�UHDVRQDEOH�GLVFORVXUH´�RI�WKH�H[HFXWLYH�EUDQFK¶V�FRYHUW��
DFWLYLWLHV�DQG�³FKLOOLQJ�UHSRUWLQJ�LQ�WKH�SXEOLF�LQWHUHVW�´�7KH�SDSHU�FRQFOXGHV�E\��
FRPPHQWLQJ�RQ�WKH�UHOHYDQFH�RI�WKH�DPHQGPHQW�WR�WKH�PRGHUQ�WHQVLRQ�EHWZHHQ�

�QDWLRQDO�VHFXULW\�DQG�SHUVRQDO�IUHHGRP�
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I. Introduction

� ,Q�������WKH�8QLWHG�6WDWHV�&RQJUHVV�SDVVHG�WKH�,QWHOOLJHQFH�
,GHQWLWLHV�3URWHFWLRQ�$FW��,,3$���FULPLQDOL]LQJ�WKH�GLVFORVXUH�RI�
WKH�LGHQWLW\�RI�DQ\�FRYHUW�DJHQW�ZRUNLQJ�IRU�8�6�LQWHOOLJHQFH�
DJHQFLHV��$IWHU�VL[�\HDUV�RI�GHEDWH�RYHU�ZKR�WKH�DFW�ZRXOG�SURWHFW��
WKH�6HQDWH�GH¿QHG�FRYHUW�DJHQWV�DV�³DQ\�RI¿FHU�RU�HPSOR\HH�RI�
DQ�LQWHOOLJHQFH�DJHQF\�ZKRVH�LGHQWLW\�DV�VXFK�LV�FODVVL¿HG�DQG�
ZKR�LV�VHUYLQJ��RU�KDV�LQ�WKH�SDVW�¿YH�\HDUV�VHUYHG��RXWVLGH�RI�
WKH�8QLWHG�6WDWHV�´1�3HU�86�&RGH�7LWOH�����:DU�DQG�1DWLRQDO�
'HIHQVH��³LQWHOOLJHQFH�DJHQF\´�ZDV�VSHFL¿HG�DV�³WKH�&HQWUDO�
,QWHOOLJHQFH�$JHQF\��D�IRUHLJQ�LQWHOOLJHQFH�FRPSRQHQW�RI�WKH�
'HSDUWPHQW�RI�'HIHQVH��RU�WKH�IRUHLJQ�FRXQWHULQWHOOLJHQFH�RU�
IRUHLJQ�FRXQWHUWHUURULVP�FRPSRQHQWV�RI�WKH�)HGHUDO�%XUHDX�RI�
,QYHVWLJDWLRQ�´2�7KH�6HQDWH�MXVWL¿HG�WKLV�FRQWURYHUVLDOO\�QDUURZ�
GH¿QLWLRQ�RI�³FRYHUW�DJHQW´�RQ�WZR�EDVHV��DUJXLQJ�WKDW�����
RSHUDWLYHV�VHUYLQJ�DEURDG�IDFH�XQLTXH�SK\VLFDO�GDQJHUV�LI�WKHLU�
LGHQWLWLHV�DUH�UHYHDOHG�FRPSDUHG�WR�RSHUDWLYHV�RQ�86�VRLO��DQG�����
DQ\�EURDGHU�GH¿QLWLRQ�PD\�LQKLELW�UHDVRQDEOH�SXEOLF�GLVFORVXUH�RI�
H[HFXWLYH�EUDQFK�DFWLYLWLHV�3

In 2019, the CIA proposed an expansion to the IIPA to 
EURDGHQ�WKH�GH¿QLWLRQ�RI�FRYHUW�DJHQWV�WR�DOO�XQGHUFRYHU�RSHUDWLYHV�
DQG�LQIRUPDQWV�RI�86�LQWHOOLJHQFH�DJHQFLHV��HYHQ�WKRVH�ZKR�KDG�
UHWLUHG��GLHG��RU�RQO\�VHUYHG�RQ�86�VRLO�4 The CIA defended their 
SURSRVDO�E\�H[SODLQLQJ�WKDW�PRGHUQ�QDWLRQDO�VHFXULW\�WKUHDWV��
SDUWLFXODUO\�F\EHUWKUHDWV��HQGDQJHU�WKH�OLYHV�RI�DJHQWV�ZKR�KDYH�
QHYHU�VHUYHG�DEURDG��LQYDOLGDWLQJ�WKH�6HQDWH¶V�RULJLQDO�MXVWL¿FDWLRQ�
IRU�LWV�QDUURZ�GH¿QLWLRQ�

In the months that followed the CIA’s proposal, many 
PHGLD�RXWOHWV��LQFOXGLQJ�The New York Times, The Washington 
Post and the Associated Press��SXEOLFO\�RSSRVHG�WKH�H[SDQVLRQ��
FLWLQJ�FRQFHUQV�RYHU�VXEYHUWLQJ�H[HFXWLYH�DFFRXQWDELOLW\�E\�
hindering press freedoms.5�2SSRQHQWV�WR�WKH�H[SDQVLRQ�IHDUHG�
WKH�H[SDQVLRQ�ZRXOG�³FKLOO�UHSRUWLQJ�LQ�WKH�SXEOLF�LQWHUHVW´�DQG�
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SXEOLF�GHEDWH�RYHU�FRQWURYHUVLDO�JRYHUQPHQW�DFWLYLWLHV�E\�VLOHQFLQJ�
journalists and whistleblowers.��7KH\�KLJKOLJKWHG�WKH�FODXVH�RI�
WKH�,,3$�WKDW�H[SDQGV�IHORQ\�FULPLQDO�SHQDOWLHV�WR�SHRSOH�ZKR��
HQJDJH�LQ�D�³SDWWHUQ�RI�DFWLYLWLHV�LQWHQGHG�WR�LGHQWLI\�DQG�H[SRVH�
FRYHUW�DJHQWV�´�UHQGHULQJ�MRXUQDOLVWV�ZKR�EUHDN�VWRULHV�LQFOXGLQJ�
D�FODVVL¿HG�DJHQW¶V�QDPH�VXEMHFW�WR�SRWHQWLDO�SURVHFXWLRQ�� Some 
DUJXHG�WKDW�WKUHDWHQLQJ�UHSRUWHUV�DQG�ZKLVWOHEORZHUV�ZLWK�FULPLQDO�
FKDUJHV�ZRXOG�H[SDQG�WKH�H[HFXWLYH�EUDQFK¶V�SRZHU�WR�FDUU\�RXW�
FODQGHVWLQH�DQG�PLOLWDU\�RSHUDWLRQV�ZLWKRXW�SXEOLF�DZDUHQHVV��$Q\�
WLPH�H[HFXWLYH�DFFRXQWDELOLW\�LV�PLQLPL]HG��MRXUQDOLVWV�DUJXHG��
RSSRUWXQLWLHV�DUH�FUHDWHG�IRU�WKH�H[HFXWLYH�EUDQFK�WR�DEXVH�LWV�
SRZHU��'HVSLWH�VXFK�UREXVW�SURWHVW��WKH�H[SDQVLRQ�SDVVHG�WKH�
6HQDWH�DQG�ZDV�VLJQHG�LQWR�ODZ�RQ�-DQXDU\���������

:KLOH�WKH�,,3$�LV�UDUHO\�XVHG�WR�SURVHFXWH�FDVHV��WKH������
H[SDQVLRQ�UDLVHV�D�VHULRXV�GHEDWH�DERXW�WKH�HYROXWLRQ�RI�QDWLRQDO�
VHFXULW\�ODZ�DQG�WKH�SXEOLF¶V�ULJKW�WR�RYHUVHH�H[HFXWLYH�DFWLRQ�YLD�
D�IUHH�SUHVV��$PRUSKRXV�WKUHDWV�OLNH�WHUURULVP�DQG�F\EHU�ZDUIDUH�
KDYH�SUROLIHUDWHG�LQ�WKH�WZHQW\�¿UVW�FHQWXU\��UHQGHULQJ�FRYHUW�
DFWLRQ�YLWDO�WR�LGHQWLI\LQJ�DQG�FRPEDWLQJ�QDWLRQDO�VHFXULW\�WKUHDWV��
+RZHYHU��ZLWK�DERXQGLQJ�FODVVL¿HG�H[HFXWLYH�DFWLRQV��LW�LV�FUXFLDO�
WR�FRQVLGHU�WKH�LPSOLFDWLRQV�RI�H[SDQGLQJ�WKH�H[HFXWLYH¶V�PDQGDWH�
WR�DFW�RXW�RI�WKH�SXEOLF�H\H��:KLOH�WKH�JRYHUQPHQW�PXVW�EH�DEOH�WR�
GHIHQG�QDWLRQDO�VHFXULW\�LQWHUHVWV�DJDLQVW�PRGHUQ�WKUHDWV��SXEOLF�
GLVFRXUVH�DQG�D�IUHH�SUHVV�DUH�FULWLFDO�WR�SUHYHQWLQJ�LOOLFLW�DFWLYLW\�
LQ�WKH�QDPH�RI�QDWLRQDO�VHFXULW\��7KH������,,3$�H[SDQVLRQ�RIIHUV�
D�FDVH�VWXG\�WKURXJK�ZKLFK�WR�H[DPLQH�WKH�HYROYLQJ�SULRULWLHV�RI�
LQWHOOLJHQFH�DJHQFLHV�DQG�WKH�PHGLD��DQG�GHEDWH�WR�ZKDW�H[WHQW�
PRGHUQ�WKUHDWV�MXVWLI\�VXSSUHVVLQJ�SUHVV�IUHHGRPV�DQG�H[HFXWLYH�
SXEOLF�DFFRXQWDELOLW\�

II. The Backdrop of 1982

7KH�RULJLQDO�,,3$�SDVVHG�LQ�������IROORZLQJ�VHYHUDO�
LQVWDQFHV�RI�IRUPHU�LQWHOOLJHQFH�RI¿FLDOV�GLVFORVLQJ�WKH�LGHQWLWLHV�
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RI�WKHLU�IHOORZ�DJHQWV��&RQJUHVV�ZDV�SDUWLFXODUO\�PRWLYDWHG�WR�WDNH�
DFWLRQ�DJDLQVW�³DJHQW�RXWHUV´�VXFK�DV�IRUPHU�&,$�RI¿FHU�3KLOOLSH�
$JHH��ZKR�LQ������SXEOLVKHG�D�WHOO�DOO�PHPRLU�DQG�DFFRPSDQ\LQJ�
PDJD]LQH�WLWOHG�³&RXQWHU6S\´�WKDW�UHYHDOHG�WKH�QDPHV�RI�����
DOOHJHG�&,$�RI¿FHUV��DJHQWV��DQG�LQIRUPDQWV���$JHH�FODLPHG�WR�
DFW�RXW�RI�D�GHVLUH�WR�RSSRVH�WKH�DJHQF\¶V�VXSSRUW�RI�GLFWDWRUV�LQ�
&HQWUDO�DQG�6RXWK�$PHULFD�9�)ROORZLQJ�$JHH¶V�SXEOLFDWLRQ�WKDW�
VDPH�\HDU��5LFKDUG�6��:HOFK��WKH�&,$¶V�VWDWLRQ�FKLHI�LQ�$WKHQV�
DQG�RQH�RI�WKH�RSHUDWLYHV�QDPHG�LQ�&RXQWHU6S\��ZDV�PXUGHUHG�
on his way home from a Christmas party.10�:KLOH�:HOFK¶V�GHDWK�
ZDV�QHYHU�H[SOLFLWO\�OLQNHG�WR�$JHH¶V�UHYHODWLRQV��LW�ZDV�HQRXJK�WR�
VSDUN�RXWUDJH�DPRQJ�WKH�$PHULFDQ�SXEOLF�DQG�WR�SURPSW�&RQJUHVV¶�
proposition of the IIPA.11 

0HPEHUV�RI�WKH�6HQDWH�DQG�+RXVH�,QWHOOLJHQFH�&RPPLWWHHV�
DUJXHG�WKDW�VXFK�GLVFORVXUHV�E\�$JHH�DQG�RWKHUV�DPRXQWHG�WR�
³V\VWHPDWLF�HIIRUWV�WR�GHVWUR\�WKH�DELOLW\�RI�>8�6�@�LQWHOOLJHQFH�
DJHQFLHV�WR�RSHUDWH�FODQGHVWLQHO\�´�ZKLFK�PD\�KDYH�UHVXOWHG�
in numerous agent deaths, assassination attempts, and failed 
LQWHOOLJHQFH�RSHUDWLRQV�12 The IIPA’s primary goal was therefore to 
FRPEDW�WKUHDWV�WR�DJHQWV¶�SK\VLFDO�VDIHW\�DQG�RSHUDWLRQDO�VXFFHVV�
E\�FULPLQDOL]LQJ�WKH�SXEOLFDWLRQ�RI�DJHQW�LGHQWLWLHV�

Congress’s initial proposal of the IIPA was extremely 
FRQWURYHUVLDO�DQG�KHDYLO\�GHEDWHG��)DFLQJ�RXWFU\�IURP�IUHH�VSHHFK�
DFWLYLVWV��WKH�6HQDWH�HYHQWXDOO\�DJUHHG�WR�OLPLW�WKH�DJHQWV�SURWHFWHG�
XQGHU�WKH�DFW�WR�RQO\�WKRVH�FXUUHQWO\�ZRUNLQJ�DEURDG�RU�WKRVH�ZKR�
KDG�ZRUNHG�DEURDG�LQ�WKH�SDVW�¿YH�\HDUV��VWDWLQJ��³,Q�WKH�UHSRUW�WKDW�
DFFRPSDQLHG�WKH�,,3$��WKH�6HQDWH�-XGLFLDU\�&RPPLWWHH�H[SODLQHG�
WKDW�µFRYHUW�DJHQW¶�ZDV�GH¿QHG�LQ�WKLV�ZD\�SULPDULO\�EHFDXVH�RI�
WKH�XQLTXH�WKUHDW�DJHQWV�DEURDG�IDFH�ZKHQ�WKHLU�LGHQWLWLHV�DUH�
UHYHDOHG�´13�7KH�6HQDWH�IXUWKHU�DUJXHG�WKDW�WKH�SXEOLF�KDG�D�ULJKW�
WR�NQRZ�DERXW�WKH�DFWLYLWLHV�RI�IRUPHU�LQWHOOLJHQFH�RSHUDWLYHV�
ZRUNLQJ�LQ�WKH�8QLWHG�6WDWHV�ZKR�PD\�EH�³HPSOR\HHV�RI�FROOHJHV��
FKXUFKHV��WKH�PHGLD��RU�SROLWLFDO�RUJDQL]DWLRQV�´14 They wrote, “The 
GHJUHH�RI�LQYROYHPHQW�RI�WKHVH�SHRSOH�ZLWK�LQWHOOLJHQFH�DJHQFLHV�
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LV�D�OHJLWLPDWH�VXEMHFW�RI�QDWLRQDO�GHEDWH�´�SDUWLFXODUO\�ZKHQ�WKHLU�
DFWLRQV�UDLVH�OHJDO�DQG�HWKLFDO�FRQFHUQV�15

$OWKRXJK�WKH�$FW�SDVVHG�WKH�6HQDWH�������WKH�IRXU�
'HPRFUDWLF�KROGRXWV�YRLFHG�VWURQJ�FULWLFLVPV�RI�WKH�,,3$��PDQ\�
RI�ZKLFK�ZRXOG�EH�HFKRHG�E\�RSSRQHQWV�RI�WKH�&,$¶V������
H[SDQVLRQ�WR�WKH�ELOO��2I�SDUWLFXODU�QRWH�LV�D������RS�HG�ZULWWHQ�E\�
FXUUHQW�SUHVLGHQW�-RVHSK�%LGHQ��ZKR�VHUYHG�RQ�WKH�6HQDWH¶V�6HOHFW�
&RPPLWWHH�RQ�,QWHOOLJHQFH�DW�WKH�WLPH��,W�DUJXHV�WKDW�WKH�ELOO�KDUPV�
WKH�86¶V�QDWLRQDO�VHFXULW\�LQWHUHVWV��� While then-Senator Biden 
DJUHHG�WKDW�&RQJUHVV�VKRXOG�DFW�WR�SURWHFW�DJHQWV�IURP�PDOLFLRXV�
DFWRUV��KH�EHOLHYHG�WKH�DFW¶V�EURDG�ODQJXDJH�MHRSDUGL]HG�IUHH�SUHVV�
E\�LQWLPLGDWLQJ�MRXUQDOLVWV�LQWR�ZLWKKROGLQJ�VWRULHV�DERXW�VXVSHFWHG�
LQWHOOLJHQFH�DJHQF\�PLVGHHGV��³>7KH�DFW@�ZLOO�FXUWDLO�OHJLWLPDWH�
MRXUQDOLVWLF�VFUXWLQ\�RI�D�SDUWLFXODUO\�LPSRUWDQW�DQG�VHQVLWLYH�
DUHD�RI�JRYHUQPHQW��FUHDWLQJ�WKH�SRVVLELOLW\�WKDW�ZURQJGRLQJ�
RU�ZURQJ�KHDGHGQHVV�FRXOG�ÀRXULVK�LQ�WKDW�DUHD��XQFKHFNHG�E\�
SXEOLF�DZDUHQHVV�´�%LGHQ�ZURWH����7KH�RS�HG�FRQFOXGHG�ZLWK�D�
¿HUFH�GHIHQVH�RI�WKH�IUHH�SUHVV�DV�D�FKHFN�WR�JRYHUQPHQW�DFWLRQ��
D�YLQGLFDWLRQ�WKDW�ZRXOG�EHFRPH�D�UDOO\LQJ�FU\�IRU�RSSRQHQWV�
WR�WKH�&,$¶V�,,3$�H[SDQVLRQ����\HDUV�ODWHU��³$�IUHH«�SUHVV�LV�
WKH�PRVW�UHOLDEOH�FKHFN�WKH�FLWL]HQV�RI�RXU�QDWLRQ�KDYH�DJDLQVW�
ZURQJGRLQJ�DQG�EDG�MXGJPHQW�LQ�JRYHUQPHQW��VLQFH�JRYHUQPHQW��
OLNH�DQ\�LQGLYLGXDO��LV�RIWHQ�UHOXFWDQW�WR�FDOO�DWWHQWLRQ�WR�WKH�HUURUV�
RI�LWV�RZQ�ZD\V�´�3DVVLQJ�WKH�,,3$�ZDV�D�PLVWDNH��DUJXHG�%LGHQ��
WKDW�ZRXOG�KLQGHU�WKH�SUHVV�IURP�SHUIRUPLQJ�LWV�FULWLFDO�UROH�LQ�
RYHUVLJKW���

Despite President Biden’s fears, the IIPA has yet to be 
XVHG�WR�SURVHFXWH�D�MRXUQDOLVW��,Q�IDFW��VLQFH�LWV�SDVVDJH��WKHUH�KDYH�
RQO\�EHHQ�WZR�VXFFHVVIXO�SURVHFXWLRQV�LQYROYLQJ�WKH�VWDWXWH��RQH�
DJDLQVW�D�&,$�DJHQW�ZKR�GLVFORVHG�IHOORZ�DJHQWV¶�LGHQWLWLHV�WR�KHU�
ER\IULHQG��DQG�WKH�RWKHU�DJDLQVW�D�IRUPHU�&,$�RI¿FHU�ZKR�UHYHDOHG�
another agent’s name to a reporter.19�,Q�PRVW�FDVHV�LQYROYLQJ�WKH�
GLVFORVXUH�RI�GHIHQVH�UHODWHG�LQIRUPDWLRQ��WKH�1DWLRQDO�6HFXULW\�
$FW�RI�������ZKLFK�FULPLQDOL]HV�DOO�DWWHPSWV�WR�DLG�WKH�VXFFHVV�RI�
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86�HQHPLHV��KDV�EHHQ�VXI¿FLHQW�IRU�SURVHFXWLRQ�20

III. The CIA’s Proposed Expansion: A Modern Threat

Assessment

7KH�UDSLG�JURZWK�RI�WKH�,QWHUQHW�LQ�WKH�WZHQW\�¿UVW�FHQWXU\�
KDV�FDXVHG�LQWHOOLJHQFH�DJHQFLHV�WR�IDFH�F\EHU�WKUHDWV��ERWK�IURP�
IRUHLJQ�JRYHUQPHQWV�ZDJLQJ�F\EHU�ZDUIDUH�RQ�WKH�8�6��DQG�
GRPHVWLF�DFWRUV�KRSLQJ�WR�KDFN�DQG�H[SRVH�FRYHUW�JRYHUQPHQW�
DFWLYLW\�WKURXJK�RQOLQH�VRXUFHV�VXFK�DV�:LNL/HDNV��7KH�&,$�
FODLPHG�WKDW�WKHVH�WKUHDWV�QHFHVVLWDWHG�DQ�H[SDQVLRQ�RI�WKH������
,,3$��EHFDXVH�³XQGHUFRYHU�$JHQF\�RI¿FHUV�IDFH�HYHU�HYROYLQJ�
WKUHDWV´�WKDW�DUH�³QR�ORQJHU�OLPLWHG�WR�WKRVH�RI¿FHUV�ZKR�DUH�
VHUYLQJ�DEURDG�RU�KDYH�GRQH�VR�UHFHQWO\�´DQG�WKDW�WKH\�QHFHVVLWDWH�
DGGLWLRQDO�SURWHFWLRQV�IRU�FXUUHQW�DQG�IRUPHU�DJHQWV�RQ�8�6��
soil.21�,Q�LWV�WKUHH�VHQWHQFH�MXVWL¿FDWLRQ��WKH�$JHQF\�KLJKOLJKWHG�
F\EHUDWWDFNV�DV�D�SULPDU\�WKUHDW�WR�DJHQW�VDIHW\�DQG�RIIHUHG�WZR�
FDVHV�DV�HYLGHQFH��WKH�5HSRUW�RQ�WKH�&HQWUDO�,QWHOOLJHQFH�$JHQF\¶V�
'HWHQWLRQ�DQG�,QWHUURJDWLRQ�3URJUDP��5',���DQG�WKH�:LNL/HDNV�
GHFODVVL¿FDWLRQ�VFDQGDO�22�+RZHYHU��WKH�$JHQF\�GLG�QRW�HODERUDWH�
RQ�KRZ�WKHVH�FDVHV�GHPRQVWUDWH�LQFUHDVHG�GRPHVWLF�DJHQW�
LPSHULOPHQW�RU�KHLJKWHQHG�F\EHU�WKUHDWV��UHTXLULQJ�WKH�SXEOLF�WR�
VSHFXODWH�DERXW�WKHLU�LPSOLFDWLRQV�

7KH�5HSRUW�RQ�WKH�&,$¶V�'HWHQWLRQ�DQG�,QWHUURJUDWLRQ�
3URJUDP�LV�WKH�6HQDWH�6HOHFW�&RPPLWWHH�RQ�,QWHOOLJHQFH¶V�
HYDOXDWLRQ�RI�WKH�&,$¶V�GHWHQWLRQ�DQG�LQWHUURJDWLRQ�SURJUDP��
SDUWLFXODUO\�IRFXVLQJ�RQ�³:DU�RQ�7HUURU´�GHWDLQHHV�KHOG�DW�
*XDQWDQDPR�%D\��$EX�*KUDLE��DQG�RWKHU�8�6��RIIVKRUH�GHWHQWLRQ�
IDFLOLWLHV�23�:KLOH�WKH�IXOO�UHSRUW�UHPDLQV�FODVVL¿HG��LQ�������WKH�
&RPPLWWHH�UHOHDVHG�D�����SDJH�H[HFXWLYH�VXPPDU\�GHWDLOLQJ�NH\�
¿QGLQJV�VXFK�DV�WKH�DOOHJHG�DWWHPSWV�WR�PLVOHDG�RWKHU�JRYHUQPHQW�
DFWRUV�DQG�WKH�PHGLD�DERXW�WKH�SURJUDP�DQG�LQWHUURJDWLRQ�WDFWLFV�
UHVHPEOLQJ�WRUWXUH��:KLOH�WKH�&,$�PDLQWDLQHG�WKDW�WKHLU�WDFWLFV�GLG�
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QRW�DPRXQW�WR�WRUWXUH�DQG�SURGXFHG�OLIH�VDYLQJ�LQIRUPDWLRQ��WKH�
6HQDWH�FRQFOXGHG�WKDW�WKH�³HQKDQFHG�LQWHUURJDWLRQ´�GLG�QRW�\LHOG�
PLVVLRQ�QHFHVVDU\�LQIRUPDWLRQ�24

)DOORXW�IURP�WKH�5',¶V�SXEOLFDWLRQ�FRQWULEXWHG�WR�WKH�
&,$¶V�GHFLVLRQ�WR�SURSRVH�WKH�,,3$�H[SDQVLRQ��,Q�WKH�ZDNH�RI�WKH�
5',��PDQ\�KXPDQ�ULJKWV�DFWLYLVW�JURXSV��LQFOXGLQJ�+XPDQ�5LJKWV�
:DWFK��FDOOHG�IRU�WKH�SURVHFXWLRQ�RI�&,$�DJHQWV�ZKR�SDUWLFLSDWHG�
in or were aware of the program. In response, the CIA argued that 
the report, while highlighting some of the CIA’s misdeeds, failed 
WR�DFNQRZOHGJH�WKH�LQYROYHG�DJHQWV¶�UROHV�LQ�SUHYHQWLQJ�DGGLWLRQDO�
WHUURULVW�DWWDFNV�RQ�8�6��VRLO��-RKQ�%UHQQDQ��WKH�&,$�GLUHFWRU�LQ�
������ODVKHG�RXW�DW�VXVSHFWHG�SDUWLVDQ�PRWLYDWLRQV�EHKLQG�WKH�
UHSRUW¶V�KDUVK�FULWLFLVPV��DOOXGLQJ�WR�'HPRFUDWV¶�YLOL¿FDWLRQ�RI�WKH�
&,$�DV�D�ZD\�WR�WXUQ�SXEOLF�RSLQLRQ�DJDLQVW�3UHVLGHQW�%XVK¶V������
UHVSRQVH��³,I�>WKH�UHSRUW@�ZDV�GRQH�LQ�D�PRUH�REMHFWLYH��QRQSDUWLVDQ�
DQG�IDLU�IDVKLRQ��LW�ZRXOG�KDYH�SXW�WKRVH�VKRUWFRPLQJV�LQ�EHWWHU�
FRQWH[W�´�%UHQQDQ�VDLG�LQ�D�VSHHFK�WR�WKH�,QWHOOLJHQFH�DQG�1DWLRQDO�
6HFXULW\�$OOLDQFH�25�³,�IHUYHQWO\�EHOLHYH�WKHUH�ZDV�QR�DJHQF\�PRUH�
UHVSRQVLEOH�IRU�SUHYHQWLQJ�D�UHFXUUHQFH�RI������WKDQ�WKH�&,$�´��

$OWKRXJK�QR�&,$�DJHQWV�ZHUH�SURVHFXWHG�IRU�WKHLU�
LQYROYHPHQW�LQ�WKH�SURJUDP��DWWHPSWV�WR�XQFRYHU�WKH�LGHQWLWLHV�RI�
LQYROYHG�DJHQWV�FRQWLQXHG��,Q�HDUO\�������PLOLWDU\�FRPPLVVLRQ�
GHIHQVH�DWWRUQH\V�IRU�VHYHUDO�*XDQWDQDPR�%D\�GHWDLQHHV�DWWHPSWHG�
WR�LGHQWLI\�H\HZLWQHVVHV�WR�WKHLU�FOLHQWV¶�LQWHUURJDWLRQV��� These 
ODZ\HUV�ZDQWHG�WR�UHFHLYH�FRPSHQVDWLRQ�IRU�WKHLU�FOLHQWV¶�WUHDWPHQW�
DW�WKH�KDQGV�RI�WKH�&,$�LQ�WKH�IRUP�RI�UHGXFHG�VHQWHQFLQJ��7KLV�
ZDV�DQ�XQSUHFHGHQWHG�DWWHPSW�WR�JHW�&,$�RI¿FLDOV�WR�WHVWLI\�WR�
torture or witnessing torture.���:KLOH�PLOLWDU\�FRPPLVVLRQ�WULDOV�DUH�
QRW�RSHQ�WR�WKH�SXEOLF��WKH�LGHQWLWLHV�RI�WKH�DJHQWV�LQYROYHG�LQ�WKH�
LQWHUURJDWLRQV�ZRXOG�KDYH�EHHQ�UHFRUGHG�DQG�H[SRVHG�WR�FLYLOLDQ�
ODZ\HUV��HQDEOLQJ�IXWXUH�FDVHV�DJDLQVW�WKH�DJHQWV�WR�SURFHHG�29 
:KLOH�WKH�ODZ\HUV�HYHQWXDOO\�FHDVHG�WKHLU�HIIRUWV�DPLG�JRYHUQPHQW�
EDFNODVK��WKH�IHDU�RI�SHUVHFXWLRQ�SURYLGHV�FRQWH[W�IRU�WKH�&,$¶V�
PRWLYDWLRQ�WR�H[SDQG�WKH�,,3$�
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While the CIA did not elaborate on their reasons for 
FLWLQJ�WKH�5',�IDOORXW�LQ�H[SDQGLQJ�WKH�,,3$��RQH�FDQ�LQIHU�WKDW�
WKH�DJHQF\�IHDUHG�OHJDO�DFWLRQ�DJDLQVW�DJHQWV�UHYHDOHG�WR�KDYH�
HQJDJHG�LQ�FRQWURYHUVLDO�RSHUDWLRQV��:KLOH�WKH�LGHQWLWLHV�RI�PRVW�
DJHQWV�LQYROYHG�LQ�SODQQLQJ��VXSHUYLVLQJ��DQG�FDUU\LQJ�RXW�WKH�
³HQKDQFHG�LQWHUURJDWLRQV´�UHPDLQHG�FODVVL¿HG��LW�LV�OLNHO\�WKDW�
KXPDQ�ULJKWV�JURXSV�ZRXOG�KDYH�OREELHG�PXFK�PRUH�IHUYHQWO\�IRU�
WKHLU�SURVHFXWLRQ�LI�DJHQWV¶�LGHQWLWLHV�KDG�EHHQ�UHYHDOHG��7KLV�OLNHO\�
UDLVHG�IHDUV�RI�DJHQWV�EHLQJ�IRUFHG�WR�WHVWLI\�LQ�PLOLWDU\�FRPPLVVLRQ�
FRXUWV��*LYHQ�WKH�SXEOLF¶V�OLPLWHG�DQG�ELDVHG�NQRZOHGJH�RI�
&,$�RSHUDWLRQV��DQ\�VXFK�SURVHFXWLRQV�RU�WHVWLPRQLHV�ZRXOG�EH�
VXVFHSWLEOH�WR�XQIDLU�DQG�LOOHJLWLPDWH�VFUXWLQ\��7KH�$JHQF\�DUJXHG�
WKDW�VLQFH�PDQ\�DJHQWV�WKDW�ZRUN�RQ�8�6��VRLO�DUH�LQYROYHG�LQ�
RSHUDWLRQDO�SODQQLQJ��WKH�,,3$�QHHGHG�WR�EH�H[SDQGHG�WR�SURWHFW�
WKHP�IURP�ELDVHG�OHJDO�UHSHUFXVVLRQV��+RZHYHU��LW�VKRXOG�EH�
QRWHG�WKDW�0LFKDHO�'¶$QGUHD��WKH�FKLHI�RI�&,$�RSHUDWLRQV�GXULQJ�
WKH�DJHQF\¶V�GHWHQWLRQ�DQG�LQWHUURJDWLRQ�SURJUDP��ZDV�QHYHU�
SURVHFXWHG�GHVSLWH�KLV�LGHQWLW\�EHLQJ�SXEOLFO\�UHYHDOHG�E\�WKH�New 
York Times.30

:KLOH�XQZDUUDQWHG�SURVHFXWLRQ�LV�FHUWDLQO\�D�OHJLWLPDWH�
FRQFHUQ��WKLV�DUJXPHQW�GRHV�QRW�H[SODLQ�ZK\�WKH�,,3$�ZDV�QR�
ORQJHU�VXI¿FLHQW�IRU�SURWHFWLQJ�DJHQWV�IURP�SK\VLFDO�KDUP��DV�WKH�
&,$�FODLPHG��7KH�$JHQF\�PD\�KDYH�IHDUHG�WKDW�IRUHLJQ�HQHPLHV�
ZRXOG�EH�PRUH�DSW�WR�UHWDOLDWH�LI�DJHQWV¶�LGHQWLWLHV�ZHUH�UHYHDOHG�
GXULQJ�OHJDO�SURFHHGLQJV��HVSHFLDOO\�LI�WKH�DJHQWV�HYHU�OHIW�8�6��VRLO�
LQ�WKH�IXWXUH��7KH\�PD\�DOVR�KDYH�IHDUHG�WKDW�8�6��FLWL]HQV�ZKR�
ZHUH�V\PSDWKHWLF�WR�WKH�³YLFWLPV´�RI�&,$�RSHUDWLRQV�FRXOG�WDNH�
DFWLRQ�DJDLQVW�DJHQWV�LQ�WKH�8�6��+RZHYHU��JLYHQ�WKH�&,$¶V�ODFN�RI�
FODUL¿FDWLRQ��ZH�FDQ�RQO\�VSHFXODWH�
� 7KH�$JHQF\�DOVR�FLWHG�WKH�:LNL/HDNV�GHFODVVL¿FDWLRQ�
HIIRUWV�DV�HYLGHQFH�IRU�WKH�,,3$¶V�H[SDQVLRQ��LW�GLG�QRW��KRZHYHU��
VSHFLI\�LI�D�SDUWLFXODU�OHDN�LQVSLUHG�WKH�$JHQF\¶V�DFWLRQV��
:LNL/HDNV�KDV�UHSHDWHGO\�SXEOLVKHG�FODVVL¿HG�LQIRUPDWLRQ�
UHJDUGLQJ�&,$�FRYHUW�DFWLYLW\��LQFOXGLQJ�DJHQWV¶�LGHQWLWLHV��
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$FFRUGLQJ�WR�WKH�&RQJUHVVLRQDO�5HSRUWLQJ�6HUYLFH��KRZHYHU��
WKHUH�LV�QR�³LQIRUPDWLRQ�WR�VXJJHVW�WKDW�:LNL/HDNV�GLVFORVXUHV�RU�
SXEOLFDWLRQ�RI�OHDNHG�LQIRUPDWLRQ�E\�QHZVSDSHUV�KDV�UHVXOWHG�LQ�
WKH�H[SRVXUH�RI�DQ\�FRYHUW�DJHQWV´�ZKR�DUH�VSHFL¿FDOO\�SURWHFWHG�
under the IIPA.31 

7KH�³HYHU�HYROYLQJ´�F\EHU�WKUHDWV�UHIHUHQFHG�E\�WKH�
&,$�SURYLGH�D�PRUH�VSHFL¿F��FRPSHOOLQJ�DUJXPHQW�IRU�,,3$�
H[SDQVLRQ��,Q�WKH�SDVW�GHFDGH��IRUHLJQ�SRZHUV�VXFK�DV�5XVVLD�KDYH�
LQFUHDVLQJO\�HPSOR\HG�F\EHU�ZDUIDUH�WR�KDFN�8�6��JRYHUQPHQW�
V\VWHPV�DQG�REWDLQ�FODVVL¿HG�LQIRUPDWLRQ�LQ�RUGHU�WR�VXEYHUW�
$JHQF\�DFWLYLW\��,Q�KLV�FRQ¿UPDWLRQ�KHDULQJ�EHIRUH�WKH�8�6��
6HQDWH��&,$�'LUHFWRU�:LOOLDP�%XUQV�VWDWHG�WKDW�F\EHUWKUHDWV�SRVH�
DQ�³HYHU�JUHDWHU�ULVN�WR�>8�6�@�VRFLHW\´�DQG�LQWHOOLJHQFH�DJHQFLHV��
explaining,32�³2Q�D�GDLO\�EDVLV��IRUHLJQ�LQWHOOLJHQFH�VHUYLFHV�
DQG�F\EHU�FULPLQDOV�HPSOR\�VRSKLVWLFDWHG�DQG�WHFKQRORJLFDOO\�
DGYDQFHG�FDSDELOLWLHV�DQG�WDFWLFV�LQ�WKHLU�QRQ�VWRS�HIIRUWV�WR�VWHDO�
WKH�FODVVL¿HG�LQIRUPDWLRQ�FROOHFWHG��VWRUHG��DQG�SURFHVVHG�E\�WKH�
&,$�´33 

$V�DQ�H[DPSOH�RI�VXFK�D�WKUHDW��LQ�������&KLQD�DOOHJHGO\�
ODXQFKHG�D�F\EHUDWWDFN�DJDLQVW�WKH�8�6��2I¿FH�RI�3HUVRQQHO�
0DQDJHPHQW��JDLQLQJ�DFFHVV�WR�WKRXVDQGV�RI�8�6��JRYHUQPHQW�
HPSOR\HH�VHFXULW\�FOHDUDQFHV�DQG�HPSOR\PHQW�UHFRUGV�34 While 
LW�LV�XQFOHDU�ZKHWKHU�&KLQD�LQWHQGHG�WR�XVH�WKH�LQIRUPDWLRQ�IRU�
HVSLRQDJH��WKH�FRXQWU\�KDV�UHSHDWHGO\�WDUJHWHG�&,$�RSHUDWLYHV�
ZLWKLQ�LWV�ERUGHUV��KDYLQJ�NLOOHG�RU�LPSULVRQHG�HLJKWHHQ�WR�WZHQW\�
agents between 2010 and 2012.35 China has also used stolen 
GDWD�WR�H[SRVH�&,$�RSHUDWLYHV�VWDWLRQHG�WKURXJKRXW�$IULFD�DQG�
Europe in 2013.���$GGLWLRQDOO\��WKH�5XVVLDQ�LQWHOOLJHQFH�VHUYLFH�LV�
VXVSHFWHG�RI�FRQGXFWLQJ�D�PDVVLYH�KDFNLQJ�FDPSDLJQ�DJDLQVW�8�6��
JRYHUQPHQW�DJHQFLHV²LQFOXGLQJ�VHYHUDO�3HQWDJRQ�DQG�-XVWLFH�
'HSDUWPHQW�RI¿FHV²GXULQJ�WKH�VDPH�\HDU�LQ�ZKLFK�WKH�&,$�
proposed IIPA expansion.���:KLOH�WKHVH�FDVHV�GLG�QRW�LQYROYH�8�6��
FLWL]HQV�H[SRVLQJ�WKH�LGHQWLWLHV�RI�LQWHOOLJHQFH�DJHQWV�ZRUNLQJ�RQ�
8�6��VRLO��WKH\�GHPRQVWUDWH�WKDW�F\EHU�HVSLRQDJH�LV�D�OHJLWLPDWH�DQG�
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PRXQWLQJ�WKUHDW�WR�8�6��LQWHOOLJHQFH�DJHQWV�DQG�RSHUDWLRQV��
&\EHUDWWDFNV�E\�PDOLFLRXV�QRQ�VWDWH�DFWRUV�KDYH�DOVR�

PRXQWHG��)RU�H[DPSOH��WKH������KDFN�RI�*ULQGU��D�GDWLQJ�DSS�ZLWK�
D�SULPDULO\�/*%74��FXVWRPHU�EDVH��HQDEOHG�³DQ\RQH�ZLWK�WKH�
HPDLO�DGGUHVV�OLQNHG�WR�D�YDOLG�DFFRXQW�WR�UHVHW�WKH�XVHU¶V�SDVVZRUG�
DQG�WDNH�RYHU�WKHLU�SUR¿OH�´�JLYLQJ�WKH�KDFNHU�³IXOO�DFFHVV�WR�
DQ�LQGLYLGXDO¶V�DFFRXQW��LQFOXGLQJ�LPDJHV��PHVVDJHV�DQG�+,9�
VWDWXV�´���$V�VRFLDO�PHGLD�DSSV�SUROLIHUDWH�VHQVLWLYH�DQG�SHUVRQDO�
LQIRUPDWLRQ�RQ�OLQH��LQGLYLGXDOV�ZRUNLQJ�LQ�DOO�VHFWRUV��LQFOXGLQJ�
LQWHOOLJHQFH��DUH�PRUH�YXOQHUDEOH�WR�KDFNV�UHVXOWLQJ�LQ�SHUVRQDO�
HPEDUUDVVPHQW��SHUVHFXWLRQ��RU�EODFNPDLO��,I�D�IRUHLJQ�DGYLVRU\�
ZHUH�DEOH�WR�EODFNPDLO�KLJK�OHYHO�8�6��RSHUDWLYHV��PDQ\�8�6��
QDWLRQDO�VHFXULW\�VHFUHWV�FRXOG�EH�FRPSURPLVHG�

7KH�TXHVWLRQ�UHPDLQV�ZKHWKHU�F\EHU�WKUHDWV�HQGDQJHU�8�6��
LQWHOOLJHQFH�DJHQWV�ZRUNLQJ�RQ�8�6��VRLO��DQG�ZKHWKHU�WKH�,,3$�
H[SDQVLRQ�ZDV�QHFHVVDU\�WR�FXUE�VXFK�GDQJHUV��:KLOH�WKHUH�LV�QR�
SXEOLF�HYLGHQFH�LQGLFDWLQJ�WKDW�&,$�DJHQWV�LQ�WKH�8QLWHG�6WDWHV�
KDYH�EHHQ�KDUPHG�DIWHU�KDYLQJ�WKHLU�LGHQWLWLHV�H[SRVHG��WKH�,,3$�
H[SDQVLRQ�PD\�KDYH�EHHQ�D�OHJLWLPDWH�SUHYHQWDWLYH�PHDVXUH�JLYHQ�
DQ�LQFUHDVH�LQ�PDOLFLRXV�F\EHUDWWDFNV��,I�D�FRYHUW�DJHQW¶V�LGHQWLW\�
LV�UHYHDOHG�WR�WKH�SXEOLF��WKH\�PD\�EH�WDUJHWHG�E\�IRUHLJQ�KDFNLQJ�
RSHUDWLRQV�WKDW�REWDLQ�LQIRUPDWLRQ�DERXW�WKH�DJHQW¶V�WUDYHO�SODQV�
RU�FRQWDFW�LQIRUPDWLRQ�RI�IHOORZ�DJHQWV�RYHUVHDV��ZKLFK�FRXOG�
HQGDQJHU�LQWHUQDWLRQDO�RSHUDWLYHV�DV�ZHOO�
� :KLOH�WKH�&,$¶V�MXVWL¿FDWLRQ�IRU�WKH�,,3$�H[SDQVLRQ�
ZDV�LQFUHGLEO\�EULHI��LW�UHYHDOV�WKH�$JHQF\¶V�SHUVSHFWLYH�RQ�WKH�
PRGHUQ�QDWLRQDO�VHFXULW\�ODQGVFDSH��%\�FODLPLQJ�WKDW�LGHQWL¿HG�
DJHQWV�LQ�WKH�8QLWHG�6WDWHV�DUH�DW�ULVN��WKH�$JHQF\�DVVHUWHG�WKDW�
DOO�FRYHUW�DJHQWV��HYHQ�WKRVH�QRW�HQJDJHG�LQ�RYHUVHDV�HVSLRQDJH��
KDYH�EHFRPH�VRXJKW�RXW�WDUJHWV�RI�IRUHLJQ�HQHPLHV��DQG�LQGLFDWHG�
WKDW�FRYHUW�DFWLRQ�KDV�EHFRPH�D�SULPDU\�WRRO�RI�PRGHUQ�QDWLRQDO�
GHIHQVH��7KLV�VKLIW�QHFHVVLWDWHG�DQ�LQFUHDVH�LQ�VDIHJXDUGV�IRU�
DOO�FRYHUW�DJHQWV�DQG�HQVXUHG�WKDW�WKHLU�LGHQWLWLHV�UHPDLQ�VHFUHW�
UHJDUGOHVV�RI�WKHLU�ORFDWLRQ�
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IV. Freedom of the Press, and Other Considerations

)ROORZLQJ�WKH�&,$¶V�H[SDQVLRQ�SURSRVDO��WKH�5HSRUWV�
&RPPLWWHH�IRU�WKH�)UHHGRP�RI�WKH�3UHVV��DQ�RUJDQL]DWLRQ�RI����
PHGLD�RXWOHWV�LQFOXGLQJ�WKH�Associated Press, New York Times, 
and Washington Post, issued a letter to Congress urging them to 
UHMHFW�WKH�H[SDQVLRQ��7KH�JURXS�DUJXHG�WKDW�WKH�QHZ�WKUHDWV�RI�
SURVHFXWLRQ�WKDW�FDPH�ZLWK�WKH������,,3$�ZRXOG�SUHYHQW�MRXUQDOLVWV�
IURP�SXEOLVKLQJ�FULWLFDO�QDWLRQDO�VHFXULW\�VWRULHV�DQG�LQKLELW�SXEOLF�
RYHUVLJKW�FDSDELOLWLHV��³:KLOH�SUHVV�RUJDQL]DWLRQV�XQGHUVWDQG�
WKDW�FODQGHVWLQH�RI¿FHUV�VKRXOG�QRW�EH�SXW�DW�ULVN��WKHUH�DUH�FDVHV�
ZKHUH�DQRQ\PLW\�FDQ�VKLHOG�WKH�LQWHOOLJHQFH�DJHQFLHV�IURP�SXEOLF�
DFFRXQWDELOLW\��ZKLFK�KHLJKWHQV�WKH�ULVN�WKDW�LQWHOOLJHQFH�RI¿FHUV�
RU�DJHQWV�ZLOO�DFW�UHFNOHVVO\�RU�FURVV�HWKLFDO�RU�OHJDO�OLQHV�´�WKH�
5HSRUWHUV�&RPPLWWHH�ZURWH�39�$OWKRXJK�RYHUVLJKW�KDV�DOZD\V�EHHQ�
QHFHVVDU\�WR�HQVXUH�WKDW�LQWHOOLJHQFH�DJHQF\�RSHUDWLRQV�GR�QRW�
FURVV�HWKLFDO�DQG�OHJDO�ERXQGDULHV�LQ�WKH�QDPH�RI�VHFXULW\��PRGHUQ�
WHFKQRORJ\�VXFK�DV�VHPL�DXWRQRPRXV�GURQHV�KDYH�EOXUUHG�WKH�OLQH�
EHWZHHQ�FRYHUW�DQG�PLOLWDU\�RSHUDWLRQV��OHDGLQJ�WKH�&,$�WR�WDNH�D�
PRUH�SURPLQHQW�UROH�LQ�8�6��PLOLWDU\�DIIDLUV��:KLOH�WKH�&,$�FODLPV�
WKDW�WKH�SRVW������WHFKQRORJLFDOO\�GRPLQDWHG�VHFXULW\�ODQGVFDSH�
QHFHVVLWDWHV�JUHDWHU�VHFUHF\��WKH�PHGLD�DUJXHV�WKDW�WKH�&,$¶V�
H[SDQGHG�PLOLWDU\�UROH�LQFUHDVHV�LWV�DELOLW\�WR�FRQGXFW�LOOLFLW�FRYHUW�
DFWLYLWLHV��PDNLQJ�JUHDWHU�WUDQVSDUHQF\�PRUH�FUXFLDO�WKDQ�HYHU�

7KH�&,$�KDV�DUJXHG�WKDW�MRXUQDOLVWV�FDQ�VWLOO�KROG�WKH�
$JHQF\�DFFRXQWDEOH�ZLWKRXW�UHYHDOLQJ�DJHQWV¶�QDPHV��DV�WKH�SXEOLF�
LV�DEOH�WR�HYDOXDWH�WKH�JRYHUQPHQW¶V�EURDG�RSHUDWLRQV�DQG�VWUDWHJLHV�
ZKLOH�DJHQWV�DUH�HYDOXDWHG�E\�&RQJUHVV�DQG�UHOHYDQW�H[HFXWLYH�
EUDQFK�DXWKRULWLHV��+RZHYHU��MRXUQDOLVWV�DUJXH�WKDW�WKH�$JHQF\�KDV�
an obligation to publish the names of agents who design and run 
WKH�&,$¶V�PLOLWDU\�RSHUDWLRQV��VXFK�DV�WKH�GURQH�SURJUDP��LQ�RUGHU�
WR�HQVXUH�WKDW�&,$�DJHQWV�UHFHLYH�WKH�VDPH�OHYHO�RI�SXEOLF�RYHUVLJKW�
DV�VHQLRU�PLOLWDU\�RI¿FLDOV��0DNLQJ�WKH�LGHQWLW\�RI�OHDGHUVKLS�
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RI¿FLDOV�FRPPRQ�NQRZOHGJH�DOORZV�WKH�SXEOLF�WR�MXGJH�WKRVH�
RI¿FLDOV¶�FDUHHU�UHFRUGV��³,I�,�ZURWH�D�VWRU\�DERXW�%DJUDP�>$LU¿HOG�
GHWHQWLRQ�IDFLOLW\@��LQ�$IJKDQLVWDQ��LW�ZRXOG�EH�UHDOO\�ZHLUG�QRW�WR�
PHQWLRQ�WKH�JX\�ZKR�UXQV�%DJUDP��,�WKLQN�\RX¶G�EH�OHDYLQJ�RXW�
D�FRPSHOOLQJ�GHWDLO�WKDW�KHOSV�\RX�WR�XQGHUVWDQG�>WKH�IXOO�VWRU\@�´�
wrote New York Times�([HFXWLYH�(GLWRU�'HDQ�%DQTXHW��3HUVRQQHO�
HYDOXDWLRQV�DUH�SDUWLFXODUO\�FULWLFDO�IRU�&,$�SURJUDPV��JLYHQ�WKDW�
WKH�SXEOLF�LV�OHVV�OLNHO\�WR�EH�DZDUH�RI�VSHFL¿F�$JHQF\�RSHUDWLRQV��
For example, the CIA’s Detention and Interrogation program went 
unknown for nearly thirteen years until the Senate brought it to 
OLJKW��-RXUQDOLVWV�DUJXH�WKDW�WKH�SXEOLF�KDV�D�ULJKW�WR�NQRZ�DQG�
GLVFXVV�WKH�FKDUDFWHU�DQG�GHHGV�RI�WKH�DJHQWV�LQ�/DQJOH\��9LUJLQLD��
UXQQLQJ�³WKRXVDQG�SHUVRQ´�RSHUDWLRQV�ZKLFK�³KDYH�WUHPHQGRXV�
UHSHUFXVVLRQV�IRU�QDWLRQDO�VHFXULW\�´40

For example, the New York Times�SXEOLVKHG�DQ�DUWLFOH�LQ�
�����DERXW�D�&,$�GURQH�VWULNH�WKDW�NLOOHG�WZR�$PHULFDQ�KRVWDJHV��
LQ�ZKLFK�WKH�Times�QDPHG�WKUHH�XQGHUFRYHU�&,$�RI¿FHUV²
0LFKDHO�'¶$QGUHD��&KULV�:RRG��DQG�*UHJ�9RJHO²ZKR�KDG�EHHQ�
instrumental in designing or leading the CIA’s drone program.41 
The Times’�([HFXWLYH�(GLWRU�'HDQ�%DQTXHW�GHIHQGHG�KLV�GHFLVLRQ�
WR�PDNH�WKH�LGHQWLWLHV�SXEOLF�LQ�D�Lawfare LQWHUYLHZ��FODLPLQJ�
WKDW�WKH�LGHQWLWLHV�RI�WKH�WKUHH�PHQ�UDLVHG�VHULRXV�FRQFHUQV�DERXW�
WKH�HWKLFV�RI�WKH�SURJUDP¶V�OHDGHUVKLS�42 The agent of most note 
was D’Andrea, who the Times�GLVFORVHG�ZDV�³FKLHI�RI�RSHUDWLRQV�
GXULQJ�WKH�ELUWK�RI�WKH�DJHQF\¶V�GHWHQWLRQ�DQG�LQWHUURJDWLRQ�
program and then, as head of the C.I.A. Counterterrorism Center, 
EHFDPH�DQ�DUFKLWHFW�RI�WKH�WDUJHWHG�NLOOLQJ�>GURQH@�SURJUDP�´43 
'¶$QGUHD�ZDV�UHPRYHG�IURP�WKH�SURJUDP�D�PRQWK�EHIRUH�WKH�
DUWLFOH¶V�SXEOLFDWLRQ�DQG�UHSODFHG�E\�:RRG��DQ�RSHUDWLRQV�RI¿FHU��
DQG�9RJHO��D�IRUPHU�$JHQF\�SDUDPLOLWDU\�RI¿FHU��.QRZLQJ�WKDW�
WKH�SHUVRQ�LQ�FKDUJH�RI�GHVLJQLQJ�WKH�&,$¶V�GURQH�SURJUDP�DOVR�
KHOSHG�GHVLJQ�DQG�UXQ�WKH�H[WUHPHO\�FRQWURYHUVLDO�GHWHQWLRQ�DQG�
LQWHUURJDWLRQ�SURJUDP�HQDEOHG�WKH�SXEOLF�WR�XUJH�D�UHHYDOXDWLRQ�RI�
WKH�SURJUDP¶V�HWKLFDO�IUDPHZRUN��³:H�EHOLHYH�WKDW�WKH�$PHULFDQ�
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SXEOLF�KDV�D�ULJKW�WR�NQRZ�ZKR�LV�PDNLQJ�OLIH�RU�GHDWK�GHFLVLRQV�LQ�
LWV�QDPH�´�ZURWH�Times�QDWLRQDO�VHFXULW\�HGLWRU�$P\�)LVFXV�44

� 7KH�&,$��KRZHYHU��FDOOHG�WKH�Times’�GHFLVLRQ�WR�SXEOLVK�
D�³GLVJUDFH´�ZKLFK�HQGDQJHUHG�WKH�OLYHV�RI�WKH�DJHQWV��DV�ZHOO�DV�
WKHLU�IDPLOLHV�DQG�FRQWDFWV�PDGH�ZKLOH�DEURDG�45 Banquet explained 
WKDW�KH�GHFLGHG�WR�QDPH�WKH�RI¿FHUV�GHVSLWH�WKHVH�REMHFWLRQV�
EHFDXVH�WKH�DJHQWV�ZRUNHG�LQ�WKH�86�DQG�³ZHUH�ZHOO�NQRZQ�DV�
&,$�RI¿FHUV�LQ�WKH�FRXQWULHV�LQ�ZKLFK�WKH\�KDG�EHHQ�VWDWLRQHG�´�� 
+H�LQVLVWHG�WKDW�WKH�Times�DQG�RWKHU�UHSXWDEOH�SXEOLFDWLRQV�
WDNH�WKH�GHFLVLRQ�WR�SXEOLVK�DQ�XQGHUFRYHU�DJHQW¶V�QDPH�YHU\�
seriously, often refraining from publishing at the CIA’s request. 
+RZHYHU��%DQTXHW�H[SODLQHG�WKDW�WKH�&,$�PXVW�PDNH�D�VSHFL¿F�
DQG�FRPSHOOLQJ�FDVH�WR�SUHYHQW�KLP�IURP�SXEOLVKLQJ�D�QDPH��DV�
WKH\�DUH�DSW�WR�FODLP�WKDW�UHYHDOLQJ�DQ\�XQGHUFRYHU�DJHQWV¶�LGHQWLW\�
ZRXOG�ULVN�OLYHV����,Q�WKH�GURQH�SURJUDP�FDVH��%DQTXHW�VDLG�WKDW�
WKH�&,$�FRXOG�QRW�JLYH�D�FRPSHOOLQJ�UHDVRQ�WKH�DJHQWV¶�QDPHV�
VKRXOG�QRW�EH�NQRZQ�ZKLOH�WKHLU�PLOLWDU\�FRXQWHUSDUWV�LQ�FKDUJH�
RI�WKH�GURQH�SURJUDP�ZHUH�SXEOLF�NQRZOHGJH��� Although it is true 
WKH�&,$�VKRXOG�HUU�RQ�WKH�VLGH�RI�FDXWLRQ�WR�SURWHFW�LWV�DJHQWV�DQG�
OLPLW�ZKDW�LW�UHYHDOV�WR�MRXUQDOLVWV��DV�%DQTXHW�DVVHUWV��WKH�$JHQF\�
LV�NQRZQ�WR�³RYHU�FODVVLI\´�QDPHV�DQG�PDWHULDOV�49 It is therefore 
MRXUQDOLVWV¶�MRE�WR�ZHLJK�WKH�ULVNV�RI�³GHFODVVL¿FDWLRQ´�ZLWK�WKH�
EHQH¿WV�RI�HQDEOLQJ�WKH�SXEOLF�WR�VFUXWLQL]H�WKHLU�JRYHUQPHQW��
$V�%DQTXHW�DUJXHG��³,I�WKRVH�HPSRZHUHG�WR�EH�GHFLVLRQ�PDNHUV�
DERXW�FULWLFDO�JRYHUQPHQW�LQLWLDWLYHV�DUH�DOORZHG�WR�VWD\�VKLHOGHG�LQ�
SHUSHWXLW\�E\�DQRQ\PLW\��WKH\�QHYHU�IDFH�WKH�SXEOLF�DFFRXQWDELOLW\�
WKDW�LV�DQ�HVVHQWLDO�FKHFN�LQ�RXU�V\VWHP�RI�JRYHUQPHQW�´�
� -RXUQDOLVWV�DUJXH�WKDW�WKH������,,3$�H[SDQVLRQ�WRRN�DZD\�
WKH�PHGLD¶V�ULJKW�WR�HYDOXDWH�QDWLRQDO�VHFXULW\�DQG�SXEOLF�LQWHUHVW�
ULVNV��7KH�&,$�QR�ORQJHU�KDV�WR�PDNH�D�FRPSHOOLQJ�FDVH�WR�NHHS�
DQ�DJHQW¶V�QDPH�FODVVL¿HG��DV�DQ\�SXEOLFDWLRQ�RI�DQ�XQGHUFRYHU�
DJHQW¶V�QDPH�FRXOG�EH�SURVHFXWHG�DV�D�IHGHUDO�RIIHQVH��<HW��LQ�
WKHLU�SXEOLFL]HG�MXVWL¿FDWLRQ�IRU�WKH�,,3$¶V������H[SDQVLRQ��WKH�
+RXVH�,QWHOOLJHQFH�&RPPLWWHH�DUJXHG�WKDW�WKH�,,3$�H[SDQVLRQ�
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ZRXOG�QRW�KLQGHU�MRXUQDOLVWV¶�UHSRUWLQJ�DQG�DFFRXQWDELOLW\�UROHV��
³7KH�FRPPLWWHH�ZLVKHV�WR�VWUHVV«�WKDW�WKH�FKDQJH�GRHV�QRW�LPSO\�
DQ\�HQKDQFHG�ULVN�RI�,,3$�OLDELOLW\�IRU�MRXUQDOLVWV«�7UDGLWLRQDO�
QHZV�JDWKHULQJ�DQG�SXEOLFDWLRQ²LQFOXGLQJ�RQ�DEXVHV�RI�SRZHU��
YLRODWLRQV�RI�ODZ�DQG�FLYLO�OLEHUWLHV��DQG�RWKHU�FRQWURYHUVLDO�
DFWLYLW\²GRHV�QRW�UHTXLUH��RU�HYHQ�W\SLFDOO\�LQYROYH«´�HQJDJLQJ�
LQ�D�SDWWHUQ�RI�DFWLYLWLHV�LQWHQGHG�WR�H[SRVH�DJHQWV�WR�LPSHGH�RU�
LPSDLU�8�6��LQWHOOLJHQFH�RSHUDWLRQV�50 In short, the Committee 
DUJXHG�WKDW�MRXUQDOLVWV�ZRXOG�W\SLFDOO\�QRW�EH�SURVHFXWHG�XQGHU�
WKH�,,3$�EHFDXVH�UHSRUWLQJ�JHQHUDOO\�GRHV�QRW�FRQVWLWXWH�D�³SDWWHUQ�
RI�DFWLYLWLHV´�LQWHQGHG�WR�GR�KDUP��+RZHYHU��DV�D�Lawfare�DUWLFOH�
RSSRVLQJ�WKH�,,3$�H[SDQVLRQ�SRLQWV�RXW��³WKH�OHJLVODWLYH�KLVWRU\�
DOVR�LQGLFDWHV�WKDW«�FXOWLYDWLQJ�VRXUFHV�DQG�VHHNLQJ�WR�XQFRYHU��
UHFHLYH�DQG�SXEOLVK�FODVVL¿HG�LQIRUPDWLRQ�could�FRQVWLWXWH�WKH�
UHTXLVLWH�SDWWHUQ�RI�DFWLYLWLHV�´51 Therefore, despite the Committee’s 
promises, it is entirely plausible that traditional news-gathering 
DFWLYLWLHV�FRXOG�EH�SURVHFXWDEOH�XQGHU�WKH������,,3$�H[SDQVLRQ²
PHDQLQJ�WKDW�ZKHQHYHU�D�MRXUQDOLVW�GHFLGHV�WR�SXEOLVK�DQ�
XQGHUFRYHU�DJHQW¶V�QDPH��WKH\�QRZ�GR�VR�DW�WKH�ULVN�RI�IHGHUDO�
SURVHFXWLRQ��

V. Conclusion

� 7KH������,,3$�H[SDQVLRQ�VLJQDOHG�DQ�DFNQRZOHGJHPHQW�
WKDW�WKH�LQWHOOLJHQFH�FRPPXQLW\¶V�QDWLRQDO�VHFXULW\�UROH�KDV�
HYROYHG�WR�D�SVHXGR�PLOLWDU\�VWDWXV��$PRUSKRXV�WKUHDWV�DQG�
SHUYDVLYH�WHFKQRORJ\�KDYH�EOXUUHG�WKH�OLQHV�EHWZHHQ�FRYHUW�DQG�
PLOLWDU\�DFWLRQ��ZKLFK�QHFHVVLWDWHV�UHHYDOXDWLRQ�RI�WKH�GH¿QLWLRQ�RI�
³FRYHUW�DJHQW�´�7KH�&,$�KDV�DUJXHG�WKDW�HPHUJLQJ�WKUHDWV�HQDEOH�
HQHPLHV�WR�UHDFK�DJHQWV�ZLWKLQ�86�ERUGHUV��ZDUUDQWLQJ�LQFUHDVHG�
SURWHFWLRQV�DQG�VHFXULW\��&RQWUDULO\��WKH�MRXUQDOLVWLF�FRPPXQLW\�
KDV�DVVHUWHG�WKDW��GXH�WR�WKH�DJHQF\¶V�H[SDQGLQJ�PDQGDWH��WKH�SUHVV�
PXVW�EH�DEOH�WR�GLVFORVH�DJHQWV¶�QDPHV�ZKHQ�GLVFXVVLQJ�LOOLFLW�
DFWLRQ��:KLOH�WKH�&,$�FHUWDLQO\�IDFHV�FKDOOHQJLQJ�WKUHDWV��WKHUH�
PXVW�EH�PHDVXUHV�LQ�SODFH�WR�KROG�DJHQWV�DFFRXQWDEOH�IRU�WKHLU�
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DFWLRQV��7KH�&,$�KDV�MXVWL¿HG�LPPRUDO�DFWLYLWLHV��VXFK�DV�HQKDQFHG�
LQWHUURJDWLRQ�WDFWLFV��LQ�WKH�QDPH�RI�QDWLRQDO�VHFXULW\�EHIRUH��DQG�
ZLWKRXW�WKH�WKUHDW�RI�MRXUQDOLVWLF�H[SRVXUH��WKH\�PD\�EH�LQFOLQHG�
WR�GR�VR�DJDLQ��7KHUHIRUH��WR�HQVXUH�WKH�,,3$�H[SDQVLRQ�FDQQRW�
TXLHWO\�VXEYHUW�SXEOLF�RYHUVLJKW��&RQJUHVV�VKRXOG�DFW�WR�SURWHFW�
MRXUQDOLVWV�ZKR�SXEOLVK�UHDVRQDEOH�FRQWHQW�UHODWHG�WR�WKH�HYHU�
H[SDQGLQJ�¿HOG�RI�FRYHUW�DFWLRQ��:H�FDQQRW�DOORZ�PRGHUQ��QDWLRQDO�
VHFXULW\�WKUHDWV�WR�IULJKWHQ�XV�LQWR�FXUWDLOLQJ�FLYLO�OLEHUWLHV�VXFK�DV�
WKH�)LUVW�$PHQGPHQW¶V�IUHHGRP�RI�WKH�SUHVV��OLEHUWLHV�ZKLFK�DUH�WKH�
IRXQGDWLRQ�WR�RXU�GHPRFUDF\�
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“Send Lawyers, Guns, and a Dispersal 
Notice”: An Analysis of the Insurrection 

Act of 1807 and Its Application to the 
January 6th Capitol Riots
$QGUHZ�=DFK_�8QLYHUVLW\�RI�*HRUJLD

(GLWHG�E\�1LKDULND�5DR��$SULO�:DQJ��&DUVRQ�0XQQ��'RQQD�-LDMLD�

4L��0HJKDQ�/DQQRQ��<X�)DQJ
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I. Introduction

� $PHULFDQV�±�IRU�WKH�PRVW�SDUW�±�DUH�QRW�XVHG�WR�WKH�LGHD�WKDW�
LQVXUUHFWLRQ�LV�OLNHO\��RU�HYHQ�SRVVLEOH��+RZHYHU��D�FXUVRU\�JODQFH�
DW�KLVWRU\�UHYHDOV�WKDW�LQVXUUHFWLRQV�KDYH�EHHQ�YLWDO�LQ�VKDSLQJ�WKH�
FRXUVH�RI� WKH�8QLWHG�6WDWHV��,QGHHG��HDUOLHU�JHQHUDWLRQV�KDYH�EHHQ�
LQWLPDWHO\� IDPLOLDU� ZLWK� LQVXUUHFWLRQ� DQG� ZKDW� LW� HQWDLOV�� :KLOH�
LQVXUUHFWLRQV� KDYH� QRW� DOZD\V� EHHQ� YLROHQW� per se�� WKH�$PHULFDQ�
SHRSOH� KDYH� D� ULFK� WUDGLWLRQ�RI�PDQLIHVWLQJ� VXFK� LQGLYLGXDOLVP� LQ�
WKH�IRUP�RI�REVWLQDQFH�DQG�UHVLVWDQFH��UDQJLQJ�IURP�VPDOO�LQVWDQFHV�
RI� SXEOLF� GLVREHGLHQFH� WR� ODUJH�VFDOH� DFWV� RI� UHEHOOLRQ. Enshrined 
ZLWKLQ�WKH�&RQVWLWXWLRQ�LV�D�IXQGDPHQWDO�JXDUDQWHH�RI�H[SUHVVLRQ�YLD�
IUHHGRP�RI�VSHHFK��SHDFHDEOH�DVVHPEO\��DQG�UHGUHVV�RI�JULHYDQFHV��
among others.1�$V�ORQJ�DV�WKHVH�QRUPV�DQG�SURWHFWLRQV�KDYH�H[LVWHG�
de facto and GH� MXUH�� ODZPDNHUV� DQG� JRYHUQPHQW� RI¿FLDOV� KDYH�
VWUXJJOHG� WR� EDODQFH� WKHP�ZLWK� WKH� state’s� RZQ� YHVWHG� LQWHUHVW� LQ�
WKH� RUGHUO\� RSHUDWLRQ� RI� VRFLHW\�� PDLQWHQDQFH� RI� WKH� SHDFH�� DQG�
VXSUHPDF\�RI�WKH�UXOH�RI�ODZ��:KHQ�WKHVH�IXQGDPHQWDO�SURWHFWLRQV�
DUH�RYHU�H[WHQGHG�RU�DEXVHG��RI¿FLDOV�KDYH�ORRNHG�WRZDUGV�D�VHOHFW�
VHW�RI�PHFKDQLVPV�DQG�SROLF\�RSWLRQV�WR�UHJDLQ�FRQWURO�DQG�GHIHQG�
WKH�VWDWH¶V�OHJLWLPDF\�
� 3HUKDSV� WKH�PRVW� SRWHQW� RI� WKHVH� WRROV� LV� WKH� ,QVXUUHFWLRQ�
$FW� RI� ������ 'UDIWHG� E\� WKH� -HIIHUVRQ� DGPLQLVWUDWLRQ�� WKH�$FW� DV�
RULJLQDOO\� FRQVWUXFWHG� JUDQWHG� WKH� 3UHVLGHQW� WKH� DELOLW\� WR� GHSOR\�
WKH�PLOLWDU\� IRU� WKH�EURDG�SXUSRVHV�RI� ³VXSSUHVVLQJ� LQVXUUHFWLRQ�´�
6LQFH�LWV�GUDIWLQJ��WKH�$FW�KDV�EHHQ�D�VXEMHFW�RI�H[WUHPH�FRQWURYHUV\��
7KURXJK� LW�� &RQJUHVV� KDV�� DW� OHDVW� LQ� SDUW�� JLIWHG� WKH�([HFXWLYH� D�
FULWLFDO�$UWLFOH� ,� SRZHU�� WKH� DELOLW\� ³>W@R� SURYLGH� IRU� FDOOLQJ� IRUWK�
WKH�0LOLWLD�WR�H[HFXWH�WKH�/DZV�RI�WKH�8QLRQ��VXSSUHVV�,QVXUUHFWLRQV�
DQG�UHSHO�,QYDVLRQV�´2�2Q�WKH�SODLQHVW�UHDGLQJ�RI�WKH�&RQVWLWXWLRQ��
KRZHYHU��LW�DSSHDUV�WKDW�WKH�)UDPHUV�LQWHQGHG�IRU�PLOLWLD�SRZHU�WR�
OLH� ¿UPO\� ZLWKLQ� WKH� KDQGV� RI� &RQJUHVV�� /HDYLQJ� DVLGH� FRQÀLFWV�
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UHJDUGLQJ�WKH�$FW¶V�FRQVWLWXWLRQDOLW\�3�LW�VHHPV�WR�EH�D�SHUYHUVLRQ�RI�
WKLV�FKHFN�RQ�WKH�([HFXWLYH¶V�SRZHU��DV�DUWLFXODWHG�E\�WKH�)UDPHUV��
But beyond the Framers’ intentions�� WKH� ,QVXUUHFWLRQ� $FW� LV�
VLJQL¿FDQW� IURP� D� FLYLO�PLOLWDU\� UHODWLRQV� SHUVSHFWLYH�4 Although 
WKH� 3UHVLGHQW� VHUYHV� DV� FRPPDQGHU�LQ�FKLHI� RI� WKH� 8�6�� $UPHG�
)RUFHV� WKHUH�DUH�OHJDO�DQG�FRQVWLWXWLRQDO�ERXQGV�WR�WKH�3UHVLGHQW¶V�
authority. The primary�ERXQG�LV�WKH�3RVVH�&RPLWDWXV�$FW�RI�������
5+RZHYHU�� EHFDXVH� WKH� ,QVXUUHFWLRQ�$FW� ¿WV� ZLWKLQ� WKH� H[FHSWLRQ�
FDUYHG� RXW� E\� WKH�3RVVH�&RPLWDWXV�$FW�� WKH�$FW� FRXOG�� LQ� WKHRU\��
EH�XVHG�DQG�DEXVHG�E\�WKH�3UHVLGHQW�IRU�DUELWUDU\�RU�HYHQ�QHIDULRXV�
purposes.��$QG� LQGHHG�� WKH�$FW� KDV� EHHQ� XVHG� IRU many reasons 
that�VHHP�WR�¿W�YHU\�ORRVHO\�ZLWKLQ�WKH�FDVHV�FRQFHLYHG�E\�WKH�$FW�
in the most generous interpretations. From suppressing the KKK�

and VXSSUHVVLQJ� WKH� 5RGQH\�.LQJ� ULRWV� to� KHOSLQJ� UHVROYH� IHXGV�
EHWZHHQ�0LVVLVVLSSL�JXEHUQDWRULDO�FDQGLGDWHV9 and�IRUFLQJ�$ODEDPD�
*RYHUQRU� *HRUJH�:DOODFH� WR� VWDQG� GRZQ� IURP� WKH� GRRUV� RI� WKH�
GHVHJUHJDWLQJ�8QLYHUVLW\�RI�$ODEDPD�10� WKH� ,QVXUUHFWLRQ�$FW�KDV�D�
ORQJ�DQG�VWRULHG�KLVWRU\��RIWHQ�EHLQJ�LQYRNHG�LQ�VLWXDWLRQV�WKDW�VHHP�
WR�GHYLDWH�IURP�ZKDW�PRVW�ZRXOG�FRQVLGHU�DQ�³LQVXUUHFWLRQ�´
� ,Q� WKH� ��VW� FHQWXU\�� WKH�$FW� KDV� lain dormant, last being 
LQYRNHG�GXULQJ�WKH�DIRUHPHQWLRQHG������5RGQH\�.LQJ�ULRWV��*LYHQ�
WKH�QDWXUH�RI�WKH�$FW��LWV�XQLTXH�KLVWRU\��DQG�LWV�VWURQJ�SRWHQWLDO�WR�
be misused by the�3UHVLGHQW��WKH�$FW�KDV PRUH�UHFHQWO\�EHHQ�WUHDWHG�
as a last-resort statute for� WKH�PRVW� GLUH� RI� FLUFXPVWDQFHV�11 With 
WKH�H[FHSWLRQ�RI�D�small Congressional skirmish about expanding 
WKH� VFRSH� RI� WKH�$FW� UHJDUGLQJ� WKH� 3UHVLGHQW¶V� SRZHU� WR� use the 
military in natural disasters,12�WKH�FRUH�WHQHWV�RI�WKH�$FW�KDYH�EHHQ�
ODUJHO\�XQWRXFKHG�E\�SROLF\PDNHUV��ZKLOH�WKH�$FW�LWVHOI�KDV�not been 
LQYRNHG�
� 7KLV�EHJDQ� WR�FKDQJH�GXULQJ� WKH�*HRUJH�)OR\G�SURWHVWV� LQ�
WKH�VXPPHU�RI�������2Q�0D\�����������0LQQHDSROLV�SROLFH�RI¿FHU�
'HUHN�&KDXYLQ�NLOOHG�*HRUJH�)OR\G��NQHHOLQJ�RQ�)OR\G¶V�QHFN�IRU�
RYHU� VHYHQ�PLQXWHV� LQ� WKH�PLGVW� RI� DQ� DUUHVW while he repeatedly 
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EHJJHG��³,�FDQ¶W�EUHDWKH.´13 As Floyd’s death sparked national outrage 
marked by protests and demonstrations, President Trump sharply 
ZDUQHG��³,I�D�FLW\�RU�VWDWH�UHIXVHV� WR� WDNH�WKH�DFWLRQV�QHFHVVDU\�WR�
defend the life and property of their residents, then I will deploy 
WKH�8QLWHG�6WDWHV�PLOLWDU\�DQG�TXLFNO\�VROYH�WKH�SUREOHP�IRU�WKHP�´�
14 TKH� LPSOLFDWLRQ� ZDV� FOHDU�� 7UXPS� ZDV� SUHSDUHG� WR� LQYRNH� WKH�
,QVXUUHFWLRQ�$FW�WR�WDNH�FRQWURO�RI�WKH�PLOLWDU\�DQG�FUXVK�SURWHVWRUV��
:KLOH�VXFK�DQ�DFWLRQ�ZRXOG�EH�� LQ�D�ZD\��D� UHWXUQ� WR� IRUP��PDQ\�
OHJDO�H[SHUWV�DQG�DFDGHPLFV�ZDUQHG�WKDW�VXFK�DJJUHVVLYH�PHDVXUHV�
PD\�KDYH�LPSRUWDQW�HWKLFDO�DQG�FRQVWLWXWLRQDO�UDPL¿FDWLRQV�15

� $�PHUH� VHYHQ�PRQWKV� ODWHU��RQ�-DQXDU\����������D�PRE�RI�
SURWHVWRUV�VWRUPHG�WKH�8�6��&DSLWRO�ZKLOH�ERWK�FKDPEHUV�RI�&RQJUHVV�
FRXQWHG�6WDWHV¶�HOHFWRUDO�YRWHV�IURP�WKH������SUHVLGHQWLDO�HOHFWLRQ��� 
3URWHVWRUV�� VRPH� DUPHG�� WRRN� FRQWURO� RI� WKH� &DSLWRO�� IRUFLQJ�
ODZPDNHUV� WR� TXLFNO\� HYDFXDWH�� LQ�PDQ\� LQVWDQFHV�� RQO\� VHFRQGV�
DQG�OXFN\�EUHDNV�VHSDUDWHG�ODZPDNHUV�IURP�SURWHVWRUV��� Protestors 
ZHUH�HJJHG�RQ�E\�5HSXEOLFDQ�OHDGHUV��LQFOXGLQJ�3UHVLGHQW�7UXPS��LQ�
SURWHVWLQJ�WKH�FHUWL¿FDWLRQ�RI�WKHQ�3UHVLGHQW�HOHFW�%LGHQ¶V�HOHFWRUDO�
ZLQ�LQ�WKH�IDFH�RI�DOOHJHG�YRWLQJ�LUUHJXODULWLHV��� While some protestors 
PD\�KDYH�EHHQ�PHUHO\�³DORQJ� IRU� WKH� ULGH�´� HOHPHQWV�RI� WKH� ULRWV�
ZHUH� KLJKO\� RUFKHVWUDWHG� DQG� FRRUGLQDWHG�� IHDWXULQJ� SDUDPLOLWDU\�
JURXSV� OLNH� WKH�2DWK�.HHSHUV� DQG� IDU�ULJKW� JURXSV� OLNH� WKH�3URXG�
%R\V��PDQ\�RI�ZKRP�ZHUH�DUPHG�ZLWK�ZHDSRQV��ULRW�JHDU��DQG�HYHQ�
zip ties.19�)RU�KRXUV��&DSLWRO�SROLFH�WULHG�DQG�IDLOHG�WR�NHHS�SURWHVWRUV�
at bay as they�EUHDFKHG�WKH�KHDYLO\�SURWHFWHG�FKDPEHU�ÀRRUV��,W�ZDV�
RQO\�DIWHU�WKH�'�&��1DWLRQDO�*XDUG�ZDV�FDOOHG�LQ��VHHPLQJO\�E\�9LFH�
3UHVLGHQW�0LNH� 3HQFH�20� WR� VHFXUH� WKH� 'LVWULFW� WKDW� WKH� SURWHVWRUV�
ZHUH�FRQWDLQHG�DQG�IRUFHG�RXW�RI�WKH�&DSLWRO�&RPSOH[�21

� 7KH� 7UXPS� DGPLQLVWUDWLRQ� GLG� QRW� RSHQO\� GLVFXVV� WKH�
,QVXUUHFWLRQ�$FW� EHIRUH�� GXULQJ�� RU� DIWHU� WKH� HYHQWV� RI� -DQXDU\� ���
HYHQWV� WKDW� HDVLO\�PLJKW� KDYH� EHHQ� FDOOHG� D� IDLOHG� ³LQVXUUHFWLRQ�´�
22 )URP� D� OHJDO�DXWKRULWDWLYH� SHUVSHFWLYH�� WKLV� SDSHU� DWWHPSWV� WR�
address three questions. First, could�3UHVLGHQW�7UXPS�KDYH�LQYRNHG�
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WKH� ,QVXUUHFWLRQ� $FW� during the Capitol riots? If so, should he 
KDYH�GRQH�VR"�$QG�WKLUG��LQ�OLJKW�RI�LWV�KLVWRU\�DQG�VFRSH��does the 
,QVXUUHFWLRQ�$FW� IXQFWLRQ� DV� D� EHQH¿FLDO� LQVWUXPHQW� RI� H[HFXWLYH�
DXWKRULW\"�,�DUJXH�WKDW�WKH�$FW�FRXOG�and�VKRXOG�KDYH�EHHQ�LQYRNHG�
±� ERWK� DV� D� QHFHVVDU\� SUHFDXWLRQ� DQG� DV� D� V\PEROLF� UHFODPDWLRQ�
RI�WKH�&DSLWRO��+RZHYHU��WKH�WKLUG�TXHVWLRQ�LV�GLVWLQFWO\�WULFNLHU�WR�
DQVZHU��,Q�DQ\�FDVH��KDYLQJ�D�ZLGH�UDQJLQJ�DQG�SXEOLF�GHEDWH�DERXW�
WKH� QRUPDWLYH� YDOXH� RI� WKH� ,QVXUUHFWLRQ�$FW� ZLOO� EH� LQVWUXPHQWDO�
WR�GRPHVWLF� VHFXULW\�SROLF\��HVSHFLDOO\�ZKHQ� WKH�QH[W� LQVXUUHFWLRQ�
arises ±�ZKHWKHU�LQ�WZR�\HDUV�RU�WHQ�
� ,Q� 3DUW� ,,�� ,� UHFRXQW� WKH� KLVWRU\� RI� WKH� ,QVXUUHFWLRQ� $FW��
VWDUWLQJ�IURP�LWV�SUHFXUVRU��WKH�&DOOLQJ�)RUWK�$FW�RI������23 In Part 
,,,�� ,� RXWOLQH� WKH�PRGHUQ� ,QVXUUHFWLRQ�$FW� DQG� LWV� NH\� SURYLVLRQV��
,Q�3DUW�,9��,�DUJXH�WKDW�WKH�,QVXUUHFWLRQ�$FW�FRXOG�and�VKRXOG�KDYH�
EHHQ�LQYRNHG�during�WKH�-DQXDU\��WK�5LRWV��as it�ZRXOG�KDYH�EHHQ�DQ�
DSSURSULDWH�DSSOLFDWLRQ�ZLWK�UHVSHFW�WR�WKH�RULJLQDO�intent and history 
RI�WKH�$FW��,Q�3DUW�9��,�GLVFXVV�WKH�QRUPDWLYH�VWDWXV�RI�WKH�$FW�DV�D�
¿[WXUH�RI�$PHULFDQ�VHFXULW\�SROLF\�and�LWV�EHDULQJ�RQ�FLYLO�PLOLWDU\�
UHODWLRQV�LQ�WKH�FRQWH[W�RI�ERWK�WKH�6XPPHU������)OR\G�SURWHVWV�DQG�
WKH�HYHQWV�RI�-DQXDU\��WK��$QG�LQ�3DUW�9,��,�SURYLGH�FORVLQJ�UHPDUNV�
RQ� WKH� IXWXUH� RI� WKH�$FW� DQG� KRZ� LW�PD\� SOD\� D� UROH� LQ� GRPHVWLF�
VHFXULW\�LQ�WKH�FRPLQJ�GHFDGHV�

II. History of the Insurrection Act

$��2ULJLQV�DQG�'UDIWLQJ

� 7KH� ,QVXUUHFWLRQ�$FW� ¿QGV� LWV� RULJLQV� LQ� DQ� HDUOLHU�$FW� RI�
&RQJUHVV��WKH�&DOOLQJ�)RUWK�$FW�RI�������:KLOH�WKH������$FW�RQO\�
JXLGHG�WKH�3UHVLGHQW¶V�DELOLW\�WR�FDOO�IRUWK�WKH�PLOLWLD��WKH�8�6��ODFNHG�
D�IRUPDO�PLOLWDU\�DW�WKH�WLPH��DQG�WKH�PLOLWLD�ZDV�FRQVLGHUHG�XQGHU�
WKH�$FW�WR�EH�WKH�SULPDU\�UHVSRQVH�IRUFH�IRU�GRPHVWLF�HPHUJHQFLHV�24 
0XFK�OLNH�WKH�FXUUHQW�,QVXUUHFWLRQ�$FW��WKH������$FW�UHTXLUHG�WKDW�WKH�
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3UHVLGHQW� LVVXH�D�FHDVH�DQG�GHVLVW�SURFODPDWLRQ�EHIRUH�DWWHPSWLQJ�
WR� XVH� IRUFH� WR� TXHOO� LQVXUUHFWLRQ�25 The President also required 
H[SOLFLW�FRQVHQW�WR�GHSOR\�WKH�PLOLWDU\��HLWKHU�E\�D�MXGLFLDO�FHUWL¿FDWH�
LQ�WKH�FDVH�RI�D�YLRODWLRQ�RI�IHGHUDO�ODZV��RU�E\�DQ�DSSOLFDWLRQ�E\�WKH�
VWDWH�JRYHUQPHQW�LQ�YLRODWLRQV�RI�VWDWH�ODZ��� (YHQ�DIWHU�VHFXULQJ�D�
FHUWL¿FDWH�� WKH�3UHVLGHQW�ZDV�RQO\�DXWKRUL]HG� WR�FDOO� LQ� WKH�PLOLWLD�
in emergHQF\�VLWXDWLRQV�ZKLOH�Congress was not in session, and the 
3UHVLGHQW�FRXOG�QRW�NHHS�WKH�PLOLWLD�LQ�VHUYLFH�IRU�PRUH�WKDQ�WKLUW\�
GD\V� DIWHU� WKH� VWDUW� RI� D� OHJLVODWLYH� VHVVLRQ�ZLWKRXW�&RQJUHVVLRQDO�
FRQVHQW����7KH�PLOLWLD�LWVHOI�ZDV�DOVR�KLJKO\�WUDQVLHQW��ZLWK�VHUYLFH�
OLPLWHG�WR�WKUHH�PRQWKV�LQ�DQ\�RQH�\HDU�IRU�DQ�LQGLYLGXDO�PLOLWLDPDQ��
DQG�WKH�SHQDOW\�IRU�IDLOXUH�WR�UHVSRQG�WR�VHUYLFH�OLPLWHG�WR�RQH�\HDU¶V�
SD\�RU�LQFDUFHUDWLRQ�IRU�RQH�PRQWK�SHU�HDFK����RI�DQ�XQSDLG�¿QH��� 
7KH������$FW�UHPDLQHG�LQ�IRUFH�IRU�WKH�QH[W�¿IWHHQ�\HDUV��XVHG�E\�WKH�
:DVKLQJWRQ�$GPLQLVWUDWLRQ�WR�VXFFHVVIXOO\�SXW�GRZQ�WKH�:KLVNH\�
5HEHOOLRQ�LQ������29�,Q�UHVSRQVH��&RQJUHVV�PDGH�WKH�$FW�SHUPDQHQW�
OHJLVODWLRQ��DQG�LQ�������UHPRYHG�WKH�MXGLFLDO�FHUWL¿FDWH�UHTXLUHPHQW�
along with the requirement that Congress not be in session.30

� :KLOH�WKH�RULJLQV�RI�WKH�,QVXUUHFWLRQ�$FW�OLH�LQ�WKH�&DOOLQJ�
)RUWK�$FW�RI������� WKH�motivation� IRU� WKH� ,QVXUUHFWLRQ�$FW� FRPHV�
IURP� D� IDVFLQDWLQJ WKUHDW� WR� WKH� DXWKRULW\� RI� WKH� 8QLWHG� 6WDWHV�31 
)RUPHU�9LFH� 3UHVLGHQW�$DURQ� %XUU�� DIWHU� VHUYLQJ� RXW� KLV� WHUP� LQ�
-HIIHUVRQ¶V� $GPLQLVWUDWLRQ� ZKHUH� KH� IDPRXVO\� VKRW� DQG� NLOOHG�
IRXQGLQJ�IDWKHU�$OH[DQGHU�+DPLOWRQ�LQ�D�GXHO��KDG�PRYHG�RXW�:HVW�
LQ� VHDUFK� RI� D� QHZ� OLIH� RXWVLGH� RI� SROLWLFV�32 Finding a partner in 
+HUPDQ�%OHQQHUKDVVHWW��D�ZHDOWK\�,ULVK�LPPLJUDQW�SURSULHWRU��%XUU�
HVWDEOLVKHG�D�EDVH�RI�RSHUDWLRQV�RQ�KLV�FROOHDJXH¶V�LVODQG�LQ�WKH�2KLR�
5LYHU��HQOLVWLQJ�WKH�KHOS�RI�VXSSRUWHUV�DV�IDU�VRXWK�DV�7HQQHVVHH�WR�
EXLOG�ERDWV�IRU�H[SHGLWLRQV�GRZQ�WKH�2KLR�DQG�0LVVLVVLSSL�ULYHUV�33

It is hard to know what Burr’s true intent was in organizing 
these expeditions, and indeed, KLV� PRWLYHV� ZHUH� ¿HUFHO\� GHEDWHG 
DPRQJ�ERWK�%XUU¶V�FRQWHPSRUDULHV�DQG�PRGHUQ�KLVWRULDQV�34 Some 
DUJXHG�WKDW�%XUU�ZDV�DWWHPSWLQJ�WR�UDLVH�D�IRUFH�ZKLFK�ZRXOG�ÀRDW�
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GRZQ�WR�1HZ�2UOHDQV��VHL]LQJ�WHUULWRU\�IURP�ERWK�WKH�86�DQG�6SDLQ�
at the same time.35�2WKHUV�FRQWHQG�WKDW�%XUU�ZDV�PHUHO\�SLRQHHULQJ�
D� ³¿OLEXVWHULQJ� H[SHGLWLRQ´� DJDLQVW� 6SDQLVK� WHUULWRULHV�� ZLWK� WKH�
RSHUDWLRQ� GHSHQGLQJ� RQ� DQ� HYHQWXDO� ZDU� EHWZHHQ� WKH� 8QLRQ� DQG�
Spain.��� ,Q� DQ\� FDVH�� %XUU� ZDV� QHYHU� DEOH� WR� VXFFHHG� LQ� HLWKHU��
%ULJDGLHU�*HQHUDO�-DPHV�:LONLQVRQ��WKH�WKHQ�FRPPDQGLQJ�JHQHUDO�
RI�WKH�8�6��$UP\�LQ�WKH�:HVW��ZDV�DW�RQH�WLPH�D�IHOORZ�FRQVSLUDWRU�
ZLWK�%XUU�ZKLOH� RQ� WKH� GLPH�RI� WKH�6SDQLVK� JRYHUQPHQW��� In the 
SURFHVV� RI� VNLUPLVKLQJ� ZLWK� WKH� 6SDQLVK� QHDU� WKH� 6DELQH� 5LYHU��
:LONLQVRQ� GHFLGHG� WR� WXUQ� RQ� %XUU�� SHQQLQJ� D� OHWWHU� WR� 7KRPDV�
-HIIHUVRQ�LQ�2FWREHU�������ZDUQLQJ�WKH�3UHVLGHQW�RI�WKH�IROORZLQJ�

>$@�QXPHURXV�DQG�SRZHUIXO�DVVRFLDWLRQ��H[WHQGLQJ�IURP�1HZ�
York through the western states to the territories bordering 
RQ�WKH�0LVVLVVLSSL�KDV�EHHQ�IRUPHG�ZLWK�WKH�GHVLJQ�WR�OHY\�
	�UHQGH]YRXV�HLJKW�RU�WHQ�WKRXVDQG�PHQ�LQ�1HZ�2UOHDQV�IRU�
DQ�DWWDFN�RQ�6SDQLVK�WHUULWRU\���

� -HIIHUVRQ� VSUDQJ� LQWR� DFWLRQ�� LVVXLQJ� D� SURFODPDWLRQ�
DQQRXQFLQJ�KLV�NQRZOHGJH�WKDW�D�JURXS�RI�³VXQGU\�SHUVRQV´�ZHUH�
SUHSDULQJ�WR�ODXQFK�DQ�H[SHGLWLRQ�DJDLQVW�6SDQLVK�WHUULWRU\�ZLWKRXW�
D�SURSHU�GHFODUDWLRQ�RI�ZDU�39�7KH�SURFODPDWLRQ�DVNHG�DOO�FLYLO�DQG�
PLOLWDU\�RI¿FHUV�RI�WKH�8�6��RU�RI�WKH�VWDWHV�RU�WHUULWRULHV�LQYROYHG�WR�
bring “[sic] FRQGLJQ�SXQLVKPHQW�DOO�SHUVRQV�HQJDJHG�RU�FRQFHUQHG�
LQ�VXFK�HQWHUSULVH«�>WR�VHL]H�	�GHWDLQ@�DOO�YHVVHOV��DUPV��PLOLWDU\�
VWRUHV��RU�RWKHU�PHDQV«	�LQ�JHQHUDO� >WR�SUHYHQW@� WKH�FDUU\LQJ�RQ�
VXFK�H[SHGLWLRQ�RU�HQWHUSULVH�E\�DOO� WKH� ODZIXO�PHDQV�ZLWKLQ� WKHLU�
SRZHU�´40� +DYLQJ� UHFHLYHG� DQ� RSLQLRQ� IURP� -DPHV� 0DGLVRQ� WKDW�
RQO\�PLOLWLD�FRXOG�EH�XVHG�DJDLQVW�D�GRPHVWLF� LQVXUUHFWLRQ��XQOLNH�
WKH�SUHYLRXV�SURFODPDWLRQ�LVVXHG�E\�:DVKLQJWRQ�LQ�DFFRUGDQFH�ZLWK�
WKH� &DOOLQJ� )RUWK�$FW� GXULQJ� WKH�:KLVNH\� 5HEHOOLRQ�� -HIIHUVRQ¶V�
SURFODPDWLRQ� ZDV� ZULWWHQ� ZLWK� WKH� LQWHQW� WKDW� ERWK� PLOLWLD� DQG�
UHJXODUV�ZRXOG�HQIRUFH�WKH�ODZ�DV�D�VRUW�RI�JUDQG�posse comitatus.41

� :KLOH�%XUU�FKRVH��LQ�WKH�HQG��WR�VWDQG�GRZQ�DQG�VXUUHQGHU�
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UDWKHU� WKDQ� HQWHULQJ� LQWR� RSHQ� FRQÀLFW�ZLWK�8�6�� IRUFHV�� WKH�%XUU�
FRQVSLUDF\�ZRXOG�KDYH�ZLGH�UDQJLQJ�HIIHFWV�IRU�8�6��VHFXULW\�SROLF\�
going forward.42�2Q�0DUFK��th��������3UHVLGHQW�-HIIHUVRQ�VLJQHG�LQWR�
ODZ� WKH� ,QVXUUHFWLRQ�$FW�� DOORZLQJ�PLOLWDU\� UHJXODUV� WR�SDUWLFLSDWH�
DORQJVLGH�PLOLWLD�LQ�VLWXDWLRQV�LPSOLFDWHG�E\�WKH�&DOOLQJ�)RUWK�$FW�43 
7KH�WH[W�RI�WKH�$FW�DV�LQLWLDOO\�HQDFWHG�ZDV�DV�IROORZV�

>,@Q� DOO� FDVHV� RI� LQVXUUHFWLRQ�� RU� REVWUXFWLRQ� WR� WKH� ODZV��
HLWKHU� RI� WKH� 8QLWHG� 6WDWHV�� RU� RI� DQ\� LQGLYLGXDO� VWDWH� RU�
WHUULWRU\��ZKHUH� LW� LV� ODZIXO�IRU� WKH�3UHVLGHQW�RI� WKH�8QLWHG�
6WDWHV�WR�FDOO�IRUWK�WKH�PLOLWLD�IRU�WKH�SXUSRVH�RI�VXSSUHVVLQJ�
VXFK�LQVXUUHFWLRQ��RU�RI�FDXVLQJ�WKH�ODZV�WR�EH�GXO\�H[HFXWHG��
it shall be lawful for him to employ, for the same purposes, 
VXFK�SDUW�RI�WKH�ODQG�RU�QDYDO�IRUFH�RI�WKH�8QLWHG�6WDWHV��DV�
VKDOO�EH�MXGJHG�QHFHVVDU\��KDYLQJ�¿UVW�REVHUYHG�DOO�WKH�SUH�
UHTXLVLWHV�RI�WKH�ODZ�LQ�WKDW�UHVSHFW�44

B. 19th Century

� 7KH�,QVXUUHFWLRQ�$FW�ZDV�¿UVW�LQYRNHG�GXULQJ�WKH�(PEDUJR�
7URXEOHV��MXVW�VKRUWO\�DIWHU�LWV�SDVVDJH�LQ������45�(DUO\�LQ�WKH�FHQWXU\��
KRZHYHU��WZR�LPSRUWDQW�6XSUHPH�&RXUW�FDVHV�FODUL¿HG�WKH�DXWKRULW\�
ZLWK� ZKLFK� WKH� 3UHVLGHQW� PD\� DFW� ZKHQ� LQYRNLQJ� WKH� SRZHU� WR�
deploy troops. In Martin v. Mott,��� GHIHQGDQW� -DFRE�(��0RWW� ¿OHG�
VXLW�DIWHU�EHLQJ�FRXUW�PDUWLDOHG�IRU�IDLOLQJ�WR�UHSRUW�WR�WKH�1HZ�<RUN�
0LOLWLD�DIWHU�EHLQJ�VXPPRQHG�E\�3UHVLGHQW�-DPHV�0DGLVRQ�GXULQJ�
WKH�:DU�RI�������SXUVXDQW�WR�KLV�DXWKRULW\�XQGHU�WKH������&DOOLQJ�
)RUWK�$FW����0RWW�XQVXFFHVVIXOO\�DUJXHG�WKDW�QR�VWDWH�RI�HPHUJHQF\�
H[LVWHG�WR�MXVWLI\�D�GHSOR\PHQW�RI�WKH�$FW��DV�ZHOO�DV�WKDW�3UHVLGHQW�
0DGLVRQ� ODFNHG� WKH� DXWKRULW\� WR� IHGHUDOL]H� WKH� PLOLWLD���� -XVWLFH�
6WRU\¶V�XQDQLPRXV�PDMRULW\�RSLQLRQ�PDGH�FOHDU� WKDW� WKH�3UHVLGHQW�
FHUWDLQO\�did�KDYH�VXFK�DQ�DXWKRULW\��VWDWLQJ�UHVROXWHO\�

:H�DUH�DOO�RI�RSLQLRQ�WKDW�WKH�DXWKRULW\�WR�GHFLGH�ZKHWKHU�WKH�
H[LJHQF\� KDV� DULVHQ�� EHORQJV� H[FOXVLYHO\� WR� WKH� 3UHVLGHQW��
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DQG� WKDW�KLV�GHFLVLRQ� LV�FRQFOXVLYH�XSRQ�DOO�RWKHU�SHUVRQV��
:H�WKLQN�WKDW�WKLV�FRQVWUXFWLRQ�QHFHVVDULO\�UHVXOWV�IURP�WKH�
QDWXUH�RI�WKH�SRZHU�LWVHOI��DQG�IURP�WKH�PDQLIHVW�REMHFW�FRQ�
WHPSODWHG�E\�WKH�>�����0LOLWLD�$FW@�49

In Luther v. Borden,50 Martin Luther, a supporter of the 
'RUULWH� UHEHOOLRQ� LQ� 5KRGH� ,VODQG�� ¿OHG� D� WUHVSDVV� VXLW� DJDLQVW� D�
5KRGH� ,VODQG� VWDWH� JRYHUQPHQW� RI¿FLDO�� /XWKHU� %RUGHQ�� DOOHJLQJ�
WKDW� WKH� 5KRGH� ,VODQG� JRYHUQPHQW� %RUGHQ� ZDV� UHSUHVHQWLQJ� ZDV�
QRW�³UHSXEOLFDQ´� LQ�QDWXUH�DV� UHTXLUHG�E\�$UWLFOH� ,9��6HFWLRQ���RI�
the Constitution.51 While this suit presented a number of interesting 
OHJDO� TXHVWLRQV�� WKH� &RXUW� UHDI¿UPHG� WKDW� WKH� 3UHVLGHQW� LV� WKH�
XOWLPDWH�DUELWHU�LQ�GHWHUPLQLQJ�ZKHWKHU�DQ�LQVXUUHFWLRQ�H[LVWV�RU�QRW��
along with whether or not troops should be deployed. In his majority 
RSLQLRQ��&KLHI�-XVWLFH�7DQH\�VWDWHV�FOHDUO\�

%\� WKH� >����� $FW@�� WKH� SRZHU� RI� GHFLGLQJ� ZKHWKHU� WKH�
H[LJHQF\� KDG� DULVHQ� XSRQ� ZKLFK� WKH� JRYHUQPHQW� RI� WKH�
8QLWHG�6WDWHV�LV�ERXQG�WR�LQWHUIHUH��LV�JLYHQ�WR�WKH�3UHVLGHQW�51

� 6XFK� MXGLFLDO� RSLQLRQV� ZRXOG� EH� FUXFLDO� DV� WKH� $FW� ZDV�
LQYRNHG� LQ�ZKDW�ZRXOG� EHFRPH� WKH� ODUJHVW� DQG� EORRGLHVW� FRQÀLFW�
HYHU� IRXJKW� RQ�$PHULFDQ� VRLO�� WKH� &LYLO�:DU�� 3UHVLGHQW�$EUDKDP�
/LQFROQ�ZRXOG�UHO\�XSRQ�WKH�H[HFXWLYH�DXWKRULW\�JUDQWHG�WR�KLP�E\�
WKH�&DOOLQJ�)RUWK�$FW�RI������DQG�WKH�,QVXUUHFWLRQ�$FW�RI������WR�
GHFODUH�ZDU�RQ�VHFHVVLRQLVW�6RXWKHUQ�VWDWHV��HQDEOLQJ�KLP�WR�PRELOL]H�
WKH�PLOLWDU\�LQ�GHIHQVH�RI�WKH�8QLRQ�53�7KH�$FW�ZRXOG�DOVR�EH�XVHG�D�
number of other times in the 19th�FHQWXU\��LQFOXGLQJ�WR�VXSSUHVV�WKH�
IDPRXV�3XOOPDQ�VWULNH�LQ�&KLFDJR�54

� %\�WKH�WLPH�WKH�3RVVH�&RPLWDWXV�$FW�ZDV�HQDFWHG�LQ�������
WKH�,QVXUUHFWLRQ�$FW�KDG�HPHUJHG�DV�DQ�DXWKRULWDWLYH�JXLGH�WR�GHDOLQJ�
ZLWK�GRPHVWLF�GLVWXUEDQFHV��7KH�3RVVH�&RPLWDWXV�$FW�ZDV�ZULWWHQ�DV�
follows:

:KRHYHU��H[FHSW�LQ�FDVHV�DQG�XQGHU�FLUFXPVWDQFHV�H[SUHVVO\�
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DXWKRUL]HG�E\�WKH�&RQVWLWXWLRQ�RU�$FW�RI�&RQJUHVV��ZLOOIXOO\�
XVHV�DQ\�SDUW�RI�WKH�$UP\�RU�WKH�$LU�)RUFH�DV�D�SRVVH�FRPLWDWXV�
RU�RWKHUZLVH�WR�H[HFXWH�WKH�ODZV�VKDOO�EH�¿QHG�XQGHU�WKLV�WLWOH�
or imprisoned not more than two years, or both.55

� %HFDXVH�WKH�,QVXUUHFWLRQ�$FW�ZDV�DQ�³$FW�RI�&RQJUHVV�´�LW�
VXSHUVHGHG�WKH�3RVVH�&RPLWDWXV�$FW��OHDYLQJ�WKH�([HFXWLYH�ZLWK�D�
SRZHUIXO�WRRO�LQ�QDWLRQDO�HPHUJHQFLHV�

C. 20th Century

� 7KH�,QVXUUHFWLRQ�$FW�FRQWLQXHG�WR�EH�XVHG�WKURXJKRXW�WKH���th 
FHQWXU\��SDUWLFXODUO\�DV�D�WRRO�WR�TXHOO�VRFLDO�XQUHVW��+RZHYHU��XQOLNH�
LQ�SUHYLRXV�FHQWXULHV��D�QHZ�GLPHQVLRQ�LQ�$PHULFD¶V�SROLWLFDO��VRFLDO��
DQG�FXOWXUDO�ODQGVFDSH�JDYH�ULVH�WR�QRYHO�RSSRUWXQLWLHV�IRU�WKH�$FW¶V�
XVH��1DPHO\��DV�WKH�¿JKW�IRU�FLYLO�ULJKWV�FDPH�WR�WKH�IRUHIURQW�RI�ERWK�
WKH�$PHULFDQ�FRQVFLRXVQHVV�DQG�WKH�GRPHVWLF�SROLF\�HQYLURQPHQW��
WKH�$FW�EHFDPH�D�PXOWLIDFHWHG�WRRO��XWLOL]HG�E\�YDULRXV�3UHVLGHQWV�
ERWK�WR�IXUWKHU�WKH�FDXVH�RI�VRFLDO� MXVWLFH�DQG�WDPS�GRZQ�RQ�FLYLO�
XQUHVW�UHVXOWLQJ�IURP�PDMRU�HYHQWV�RI�KLVWRULFDO�VLJQL¿FDQFH�
� 2Q� RQH� KDQG�� WKH�$FW�ZDV� XVHG� E\� 3UHVLGHQWV� 'ZLJKW� '��
(LVHQKRZHU��-RKQ�)��.HQQHG\��DQG�/\QGRQ�%��-RKQVRQ�WR�KHOS�HQVXUH�
WKH�VXFFHVV�RI�WKH�&LYLO�5LJKWV�0RYHPHQW�DQG�HQIRUFH�IHGHUDO�SROLF\�
DQG�MXGLFLDO�GHFLVLRQV��,Q�WKH�ZDNH�RI�Brown v. Board of Education,�� 
President Eisenhower federalized the military to ensure that the 
/LWWOH�5RFN�1LQH�FRXOG�VDIHO\�DWWHQG�VFKRRO�DW�/LWWOH�5RFN�&HQWUDO�
+LJK� 6FKRRO� LQ� $UNDQVDV���� $IWHU� HQFRXQWHULQJ� UHVLVWDQFH� IURP�
$UNDQVDV�*RYHUQRU�2UYDO�)DXEXV��D�QRWHG�VHJUHJDWLRQLVW�ZKR�XVHG�
the Arkansas National Guard to support segregationist protestors and 
SUHYHQW� WKH� LQWHJUDWLRQ�RI�$UNDQVDV�SXEOLF�VFKRROV��� the President 
LVVXHG�D�GLVSHUVDO�QRWLFH�±�SXUVXDQW� WR� WKH� ,QVXUUHFWLRQ�$FW�±�DQG�
VXEVHTXHQWO\� IHGHUDOL]HG� WKH� PLOLWDU\� WR� SURWHFW� DQG� HQIRUFH� WKH�
LQWHJUDWLRQ�FDOOHG�IRU�E\�Brown.59
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� /LNHZLVH��3UHVLGHQW�.HQQHG\��UHO\LQJ�XSRQ�WKH�SUHFHGHQW�VHW�
E\�(LVHQKRZHU�ZLWK�WKH�/LWWOH�5RFN�1LQH��LQYRNHG�WKH�,QVXUUHFWLRQ�
$FW� LQ� WKH� IDPRXV� ³6WDQG� LQ� WKH� 6FKRROKRXVH� 'RRU´� LQFLGHQW� LQ�
-XQH� ������ IHGHUDOL]LQJ� WKH� PLOLWDU\� WR� VWRS� $ODEDPD� *RYHUQRU�
*HRUJH�:DOODFH�IURP�SUHYHQWLQJ�WKH�LQWHJUDWLRQ�RI�WKH�8QLYHUVLW\�RI�
Alabama.���$GGLWLRQDOO\��.HQQHG\� LVVXHG�D�GLVSHUVDO�SURFODPDWLRQ�
against segregationist protestors during the integration of the 
8QLYHUVLW\� RI�0LVVLVVLSSL� EHJLQQLQJ� in September� ������� At the 
VR�FDOOHG� ³%DWWOH� RI� 2[IRUG�´� ZKHQ� 0LVVLVVLSSL� *RYHUQRU� 5RVV�
%DUQHWW� EORFNHG� -DPHV�0HUHGLWK�� D�%ODFN� VWXGHQW�� IURP�DWWHQGLQJ�
WKH�8QLYHUVLW\��DQG�DQ�LQÀDPHG�PRE�DWWHPSWHG�WR�VWLÀH�0HUHGLWK¶V�
DWWHPSWV�WR�HQUROO��WKH�3UHVLGHQW�RQFH�DJDLQ�IHGHUDOL]HG�WKH�PLOLWDU\�
WR� HQVXUH� WKDW�0HUHGLWK� FRXOG� VDIHO\� DQG�SURSHUO\� HQUROO� OLNH� DQ\�
other student.��
� 3UHVLGHQW� -RKQVRQ¶V� XVH� RI� WKH� $FW� H[WHQGHG� EH\RQG� WKH�
PHUH�HQIRUFHPHQW�RI�Brown��,Q�0DUFK�RI�������LQ�WKH�DIWHUPDWK�RI�
³%ORRG\�6XQGD\�´�ZKHQ�FLYLO�ULJKWV�DGYRFDWHV�ZHUH�EUXWDOO\�EHDWHQ�
E\�ORFDO�SROLFH�DQG�posse comitatus�ZKLOH�PDUFKLQJ�IURP�6HOPD�WR�
Montgomery, Alabama,���-RKQVRQ�LQYRNHG�WKH�$FW�DQG�IHGHUDOL]HG�
QDWLRQDO� JXDUGVPHQ� LQ� RUGHU� WR� SURWHFW� WKH� UHPDLQLQJ�PDUFKHUV��� 
+RZHYHU��WKLV�PDUNHG�DQ�HQG�WR�WKH�$FW¶V�URXWLQH�XVH�DV�DQ�LQVWUXPHQW�
RI�VRFLDO� MXVWLFH��$V�WKH������'HWURLW�5LRWV�SLFNHG�XS�VWHDP��ZLWK�
FRQIURQWDWLRQV�EHWZHHQ�EODFN�UHVLGHQWV�DQG�'HWURLW�SROLFH�EHFRPLQJ�
H[SORVLYH��-RKQVRQ�LQYRNHG�WKH�$FW�XSRQ�WKH�UHTXHVW�RI�*RYHUQRU�
*HRUJH�:��5RPQH\�WR�PDLQWDLQ�ODZ�DQG�RUGHU��� While it seems that 
-RKQVRQ�ZDV�DZDUH�RI�WKH�QHJDWLYH�SXEOLF�SHUFHSWLRQ�OLNHO\�WR�IROORZ�
D� GHSOR\PHQW� RI� WKH� PDMRULW\�ZKLWH� 1DWLRQDO� *XDUG� WR� UHVROYH� D�
ÀDVKSRLQW�RFFXUULQJ�DORQJ�UDFLDO�OLQHV��KH�QHYHUWKHOHVV�LQYRNHG�WKH�
$FW�DQG�IHGHUDOL]HG�WKH�*XDUG�LQ�DQ�DSSDUHQW�DFW�RI�desperation.�� 
,Q�HIIHFW��5RPQH\¶V�UHTXHVW� IRU�PLOLWDU\�DVVLVWDQFH�SDYHG�WKH�ZD\�
IRU�DQ�LQFUHDVHG�UROH�RI�WKH�PLOLWDU\�LQ�FLYLO�GLVWXUEDQFHV��ZLWK�WKUHH�
JRYHUQRUV�PDNLQJ�VLPLODU�UHTXHVWV�LQ�WKH�QH[W�\HDU�DORQH��� Indeed, 
ZLWK�WKH�DVVDVVLQDWLRQ�RI�5HY��'U��0DUWLQ�/XWKHU�.LQJ�-U��RQ�$SULO�
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���������ULRWV�VSUXQJ�XS�LQ�'�&���� Baltimore,���DQG�&KLFDJR����HDFK�
resulting in the federalization and deployment of the military by 
-RKQVRQ�
� 7KH�PRVW�UHFHQW�XVH�RI�WKH�,QVXUUHFWLRQ�$FW�RFFXUUHG�GXULQJ�
WKH�/RV�$QJHOHV�5LRWV�RI�������� The arrest and gruesome beating 
RI� 5RGQH\� .LQJ�� D� EODFN�PDQ� ZKR� ODWHU� GLHG� RI� KLV� LQMXULHV�� E\�
IRXU�/$3'�RI¿FHUV�ZDV�FDSWXUHG�RQ�¿OP�E\�D�E\VWDQGHU��VSDUNLQJ�
QDWLRQDO� RXWUDJH� DV� WKH� RI¿FHUV� ZHUH� DFTXLWWHG� DQG� WKH� ¿OP� ZDV�
ZLGHO\� GLVSOD\HG� RQ� QDWLRQDO� WHOHYLVLRQ���� 2QFH� GHSOR\HG�� WKH�
IHGHUDOL]HG� WURRSV� VLJQL¿FDQWO\� GHFUHDVHG� WKH� OHYHO� RI� YLROHQFH�
LQ� WKH� DUHD�� DQG� ORFDO� DXWKRULWLHV� ZHUH� HYHQWXDOO\� DEOH� WR� UHJDLQ�
FRQWURO�RI� WKH�FLW\����6XFK�DQ� LQYRFDWLRQ�RI� WKH�$FW� LV� LQ� OLQH�ZLWK�
LWV�XVH�QHDUO\�WKUHH�GHFDGHV�HDUOLHU��KRZHYHU��LW�DOVR�UHÀHFWV�D�VKLIW�
LQ�FLYLO�PLOLWDU\�VWUDWHJ\��,Q�VSLWH�RI�PXOWLSOH�ULRWV�DQG�LQVWDQFHV�RI�
FLYLO�GLVREHGLHQFH��WKH�$FW�KDV�QRW�EHHQ�IXOO\�LQYRNHG�VLQFH�������
:KLOH�WKHUH�PD\�EH�VHYHUDO�UHDVRQV�IRU�WKH�$FW¶V�GRUPDQF\��LW�VHHPV�
REYLRXV�WKDW��DV�SROLFH�EUXWDOLW\�DQG�YLROHQFH�DJDLQVW�EODFN�SHRSOH�
UHPDLQV�DQ�HYHU�WRSLFDO�LVVXH��IRUPHU�3UHVLGHQW�-RKQVRQ¶V�IHDU�±�WKDW�
D�PRVWO\�ZKLWH�PLOLWDU\� IRUFH� UHVROYLQJ� UDFLDO� FRQÀLFWV�ZLWK� IRUFH�
LV��DW�WKH�YHU\�OHDVW��V\PEROLFDOO\�SUREOHPDWLF�±�UHPDLQV�D�UHOHYDQW�
FRQFHUQ�

III. The Modern Act

� 7KH�,QVXUUHFWLRQ�$FW�LQ�LWV�FXUUHQW�IRUP�FDQ�EH�IRXQG�LQ����
8�6��&RGH�&KDSWHU����������������2YHU�WKH�\HDUV��WKH�$FW�KDV�EHHQ�
WZHDNHG�DQG�XSGDWHG��EXW�WKH�FRUH�RI�WKH�$FW�UHPDLQV�WKH�VDPH�
� ������WDFNOHV�WKH�VSHFL¿F�LVVXH�RI�IHGHUDO�DLG�IRU�DQ�LQVXUUHFWLRQ�
LQ�D�SDUWLFXODU�VWDWH��$FFRUGLQJ�WR�WKLV�VHFWLRQ��³WKH�3UHVLGHQW�PD\��
XSRQ�WKH�UHTXHVW�RI�>WKH�6WDWH¶V@�OHJLVODWXUH�RU�RI�LWV�JRYHUQRU�LI�WKH�
OHJLVODWXUH�FDQQRW�EH�FRQYHQHG��FDOO�LQWR�)HGHUDO�VHUYLFH�VXFK�RI�WKH�
militia of the other States, in the number requested by that State, and 
XVH�VXFK�RI�WKH�DUPHG�IRUFHV��DV�KH�FRQVLGHUV�QHFHVVDU\�WR�VXSSUHVV�
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WKH�LQVXUUHFWLRQ�´��
� ������LV�WKH�FUX[�RI�WKH�PRGHUQ�$FW�DQG�LV�FOHDUO\�GHULYHG�
IURP� WKH� ����� LQVWDQWLDWLRQ�� ,Q� LWV� HQWLUHW\�� WKH� VHFWLRQ� UHDGV� DV�
follows:

:KHQHYHU�WKH�3UHVLGHQW�FRQVLGHUV�WKDW�XQODZIXO�REVWUXFWLRQV��
FRPELQDWLRQV�� RU� DVVHPEODJHV�� RU� UHEHOOLRQ� DJDLQVW� WKH�
DXWKRULW\� RI� WKH� 8QLWHG� 6WDWHV�� PDNH� LW� LPSUDFWLFDEOH� WR�
HQIRUFH� WKH� ODZV� RI� WKH�8QLWHG� 6WDWHV� LQ� DQ\� 6WDWH� E\� WKH�
RUGLQDU\� FRXUVH� RI� MXGLFLDO� SURFHHGLQJV�� KH� PD\� FDOO� LQWR�
)HGHUDO�VHUYLFH�VXFK�RI�WKH�PLOLWLD�RI�DQ\�6WDWH��DQG�XVH�VXFK�
RI� WKH� DUPHG� IRUFHV�� DV� KH� FRQVLGHUV� QHFHVVDU\� WR� HQIRUFH�
those laws or to suppress the rebellion.��

� 2I�LPSRUWDQFH�KHUH�LV�WKH�UHTXLUHPHQW�WKDW�HQIRUFHPHQW�RI�
WKH�ODZV�RI�WKH�8QLWHG�6WDWHV�EH�³LPSUDFWLFDEOH«E\�WKH�FRXUVH�RI�
MXGLFLDO�SURFHHGLQJV«´���$V�SUHYLRXVO\�VWDWHG��LW�LV�LPSRUWDQW�WR�QRWH�
that the President retains the sole authority to determine what may 
FRXQW�DV�DQ�LQVXUUHFWLRQ�DQG�ZKHQ�WURRSV�PD\�QHHG�WR�EH�GHSOR\HG��
pursuant to the Supreme Court’s opinions in Martin v. Mott and 
Luther v. Borden.��
� ������DGGV�IXUWKHU�FODUL¿FDWLRQ�DERXW�ZKHQ�WKH�,QVXUUHFWLRQ�
$FW� FDQ� EH� WULJJHUHG�ZLWK� UHJDUG� WR� YLRODWLRQV� RI� IHGHUDO� RU� VWDWH�
ODZ��7KH�¿UVW�FODXVH�RI�WKH�VHFWLRQ�VSHFL¿HV�WKDW�WKH�3UHVLGHQW�PD\�
GHSOR\� WURRSV� WR� ³VXSSUHVV�� LQ� D�6WDWH�� DQ\� LQVXUUHFWLRQ��GRPHVWLF�
YLROHQFH�� XQODZIXO� FRPELQDWLRQ�� RU� FRQVSLUDF\´� ZKHUH� ³DQ\� SDUW�
RU� FODVV� RI� >WKDW� 6WDWH¶V@� SHRSOH� LV� GHSULYHG� RI� D� ULJKW�� SULYLOHJH��
LPPXQLW\��RU�SURWHFWLRQ�QDPHG�LQ�WKH�&RQVWLWXWLRQ�DQG�VHFXUHG�E\�
ODZ��DQG�WKH�FRQVWLWXWHG�DXWKRULWLHV�RI�WKDW�6WDWH�DUH�XQDEOH��IDLO��RU�
UHIXVH� WR�SURWHFW� WKDW� ULJKW��SULYLOHJH��RU� LPPXQLW\��RU� WR�JLYH� WKDW�
SURWHFWLRQ«´���7KH�VHFRQG�FODXVH�VWDWHV�WKDW�WKH�3UHVLGHQW�PD\�DOVR�
GHSOR\�WURRSV�LI�VXFK�HYHQW�³RSSRVHV�RU�REVWUXFWV�WKH�H[HFXWLRQ�RI�
WKH�ODZV�RI�WKH�8QLWHG�6WDWHV�RU�LPSHGHV�WKH�FRXUVH�RI�MXVWLFH�XQGHU�
WKRVH�ODZV�´��
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� ������ DGGV� D� IXUWKHU� OHJDO� UHTXLUHPHQW� WR� WKH� ,QVXUUHFWLRQ�
$FW�� WKH� 3UHVLGHQW�PXVW� ³E\� SURFODPDWLRQ�� LPPHGLDWHO\� RUGHU� WKH�
LQVXUJHQWV� WR�GLVSHUVH� DQG� UHWLUH� SHDFHDEO\� WR� WKHLU� DERGHV�ZLWKLQ�
D� OLPLWHG� WLPH�´���GXULQJ� WKH� LQYRFDWLRQ�RI� WKH�$FW��)LQDOO\��������
FODUL¿HV�WKDW�*XDP�DQG�WKH�9LUJLQ�,VODQGV�DUH�FRQVLGHUHG�VWDWHV�IRU�
WKH�SXUSRVHV�RI�WKH�$FW���
� ,Q�VXPPDU\��WKHUH�DUH�WZR�UHTXLUHPHQWV�WKDW�PXVW�EH�IXO¿OOHG�
LQ�WKH�FRXUVH�RI�LQYRNLQJ�WKH�,QVXUUHFWLRQ�$FW��)LUVW��WKH�3UHVLGHQW�
must identify one of the following:��

���$�UHTXHVW�IURP�D�6WDWH�OHJLVODWXUH��RU�JRYHUQRU�LI�WKH�OHJLVODWXUH�
FDQQRW�EH�FRQYHQHG��IRU�PLOLWDU\�DLG�LQ�WKH�FRXUVH�RI�DQ�LQVXUUHFWLRQ�
DJDLQVW�WKH�6WDWH�JRYHUQPHQW���

��� 8QODZIXO� REVWUXFWLRQV�� FRPELQDWLRQV�� RU� DVVHPEODJHV�� RU�
UHEHOOLRQ�DJDLQVW� WKH�DXWKRULW\�RI� WKH�8QLWHG�6WDWHV�ZKLFK�PDNH�LW�
LPSUDFWLFDEOH�WR�HQIRUFH�WKH�ODZV�RI�WKH�8QLWHG�6WDWHV�LQ�DQ\�6WDWH�
E\�WKH�RUGLQDU\�FRXUVH�RI�MXGLFLDO�SURFHHGLQJV���

���$Q\� LQVXUUHFWLRQ�� GRPHVWLF� YLROHQFH�� XQODZIXO� FRPELQDWLRQ�� RU�
FRQVSLUDF\�ZKLFK«

D��KLQGHUV�WKH�H[HFXWLRQ�RI�WKH�ODZV�RI�WKDW�6WDWH��DQG�RI�WKH�
8QLWHG�6WDWHV�ZLWKLQ� WKH�6WDWH�� VXFK� WKDW� DQ\�SDUW� RU� FODVV�
RI�LWV�SHRSOH�LV�GHSULYHG�RI�D�ULJKW��SULYLOHJH��LPPXQLW\��RU�
SURWHFWLRQ� QDPHG� LQ� WKH� &RQVWLWXWLRQ� DQG� VHFXUHG� E\� ODZ��
DQG�WKH�FRQVWLWXWHG�DXWKRULWLHV�RI�WKDW�6WDWH�DUH�XQDEOH��IDLO��
RU�UHIXVH�WR�SURWHFW�WKDW�ULJKW��SULYLOHJH��RU�LPPXQLW\��RU�WR�
JLYH�WKDW�SURWHFWLRQ��� or
E�� RSSRVHV� RU� REVWUXFWV� WKH� H[HFXWLRQ� RI� WKH� ODZV� RI� WKH�
8QLWHG�6WDWHV�RU� LPSHGHV�WKH�FRXUVH�RI� MXVWLFH�XQGHU�WKRVH�
laws.��

And VHFRQG�� XSRQ� VXFK� LGHQWL¿FDWLRQ�� WKH� 3UHVLGHQW� PXVW�
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LVVXH� D� SURFODPDWLRQ� WKDW� LPPHGLDWHO\� RUGHUV� WKH� LQVXUJHQWV� WR�
disperse.��

� 7KHVH�WZR�UHTXLUHPHQWV��ZKLFK�,�ZLOO�FDOO�WKH�LGHQWL¿FDWLRQ�
requirement and the proclamation requirement��UHVSHFWLYHO\��ZLOO�EH�
FUXFLDO�LQ�WHVWLQJ�ZKHWKHU�D�VSHFL¿F�FDVH�PD\�EH�D�VXLWDEOH�FDQGLGDWH�
IRU�WKH�LQYRFDWLRQ�RI�WKH�,QVXUUHFWLRQ�$FW�

IV. Potential Application to the January 6th Capitol Riots

� 7ZR� TXHVWLRQV� HPHUJH� IURP� WKH� SUHFHGLQJ� DQDO\VLV�� )LUVW��
could� WKH� ,QVXUUHFWLRQ�$FW� KDYH� EHHQ� DSSOLHG� WR� WKH� -DQXDU\� �th

ULRWV"�6HFRQG�� LI� WKH�$FW� FRXOG�KDYH�EHHQ�DSSOLHG�� should� LW� KDYH�
EHHQ�DSSOLHG"�(DFK�TXHVWLRQ�RXJKW�WR�EH�WDFNOHG�VOLJKWO\�GLIIHUHQWO\��
,Q�DVNLQJ�ZKHWKHU�WKH�$FW�FRXOG�KDYH�EHHQ�DSSOLHG��,�DP�SULPDULO\�
LQWHUHVWHG� LQ� ZKHWKHU� WKHUH� LV� OHJDO� EDVLV� IRU� H[HFXWLYH� DFWLRQ� DV�
D� SUDFWLFDO� PDWWHU�� ,Q� DVNLQJ� ZKHWKHU� WKH� $FW� VKRXOG� KDYH� EHHQ�
DSSOLHG��,�WXUQ�WRZDUGV�PRUH�QRUPDWLYH�FRQFHUQV��DVVHVVLQJ�ZKHWKHU�
LQYRFDWLRQ�RI�WKH�$FW�ZRXOG�EH�QRUPDWLYHO\�EHQH¿FLDO�LQ�WKH�VSHFL¿F�
FRQWH[W�RI�-DQXDU\��th��$V�WKH�VHFRQG�TXHVWLRQ�LPSOLHV�DQ�DI¿UPDWLYH�
DQVZHU�WR�WKH�¿UVW��,�DP�OHVV�LQWHUHVWHG�LQ�OHJDO�FRQVLGHUDWLRQV�ZKHQ�
FRQVLGHULQJ�ZKHWKHU�WKH�$FW�VKRXOG�KDYH�EHHQ�XVHG��,QVWHDG��,�DP�
SULPDULO\� FRQFHUQHG� ZLWK� WKH� KLVWRULFDO� DQG� FRQWH[WXDO� FRQFHUQV�
RI�LQYRFDWLRQ��WKH�IDFWV�RQ�WKH�GD\�RI�-DQXDU\��th, and the national
VHFXULW\�FRQVLGHUDWLRQV�LPSOLHG�WKHUHLQ�

A. Question 1: “Could”

� ,Q� DQVZHULQJ� WKH� ¿UVW� TXHVWLRQ�� we must assess whether 
President Trump FRXOG�KDYH�IXO¿OOHG�WKH�LGHQWL¿FDWLRQ�UHTXLUHPHQW�
RXWOLQHG� E\� WKH� ,QVXUUHFWLRQ�$FW����$EVHQW�PRUH� VSHFL¿F� JXLGDQFH�
from the Supreme Court or Congress, the pUHVLGHQW�KDV�IXOO�GLVFUHWLRQ�
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WR�GHWHUPLQH�ZKDW�LV�DQG�LV�QRW�DQ�LQVXUUHFWLRQ�IRU�WKH�SXUSRVHV�RI�
WKH�$FW�,Q�DVNLQJ�ZKHWKHU�WKH�$FW�could�KDYH�EHHQ�LQYRNHG��,�¿QG�LW�
XQQHFHVVDU\�WR�HYDOXDWH�WKH�,QVXUUHFWLRQ�$FW�IURP�WKH�SHUVSHFWLYH�RI�
DQ\�VSHFL¿F�pUHVLGHQW�LQ�SDUWLFXODU�,QVWHDG��RQH�VKRXOG�HYDOXDWH�WKH�
$FW�IURP�D�VRPHZKDW�neutral�SHUVSHFWLYH and see�ZKHWKHU�WKH�$FW�
FRXOG�KDYH�EHHQ�LQYRNHG�E\�D�platonically ideal�$PHULFDQ�president, 
VWULSSHG�RI�DQ\�SDUWLFXODUO\�SHUVRQDO�RU�¿HUFHO\�SDUWLVDQ�LQWHUHVWV�
� %HFDXVH� WKH� SURFODPDWLRQ� UHTXLUHPHQW� ZRXOG� OLNHO\� EH�
WULJJHUHG�LQ�WKH�SURFHVV�RI�TXDVKLQJ�DQ�LQVXUUHFWLRQ�SXUVXDQW�WR�WKH�
$FW�� LQ� RUGHU� WR� DVVHVV�ZKHWKHU� WKH�$FW� FRXOG� KDYH� EHHQ� DSSOLHG��
it must be determined whether a pUHVLGHQW� FRXOG�KDYH�DGHTXDWHO\�
VDWLV¿HG�WKH�LGHQWL¿FDWLRQ�UHTXLUHPHQW��� It is reasonable to assume 
WKDW� VXFK� D� SODWRQLF�pUHVLGHQW��ZKHQ� FRQVLGHULQJ�ZKHWKHU� WKH�$FW�
FRXOG�KDYH�EHHQ�legally�DSSOLHG��ZRXOG�KDYH�VXFFHVVIXOO\�VDWLV¿HG�
WKH�LGHQWL¿FDWLRQ�UHTXLUHPHQW�QHFHVVDU\�WR�LQYRNH�WKH�$FW��)URP�WKH�
IRUJRLQJ�DQDO\VLV�RI�-DQXDU\��th��LW�VHHPV�FOHDU�WKDW�WKHUH�ZDV�VRPH�
PDQQHU� RI� ³XQODZIXO� REVWUXFWLRQV�� FRPELQDWLRQV�� RU� DVVHPEODJHV��
RU�UHEHOOLRQ�DJDLQVW�WKH�DXWKRULW\�RI�WKH�8QLWHG�6WDWHV�ZKLFK�PDNH�LW�
LPSUDFWLFDEOH�WR�HQIRUFH�WKH�ODZV�RI�WKH�8QLWHG�6WDWHV�LQ�DQ\�6WDWH�
E\� WKH� RUGLQDU\� FRXUVH� RI� MXGLFLDO� SURFHHGLQJV�´90� RU� DW� WKH� YHU\�
least, that there was some� IRUP� RI� ³GRPHVWLF� YLROHQFH�� XQODZIXO�
FRPELQDWLRQ��RU�FRQVSLUDF\�´�SUHVHQW�³ZKLFK«�RSSRVHV�RU�REVWUXFWV�
WKH�H[HFXWLRQ�RI�WKH�ODZV�RI�WKH�8QLWHG�6WDWHV�RU�LPSHGHV�WKH�FRXUVH�
RI�MXVWLFH�XQGHU�WKRVH�ODZV�´91

A pUHVLGHQW�FRXOG�KDYH�FKRVHQ�HLWKHU�RI�WKH�DERYH�SURQJV�RI�
WKH�PRGHUQ�$FW�WR�VDWLVI\�WKH�LGHQWL¿FDWLRQ�UHTXLUHPHQW��$�QXPEHU�
RI�ODZV�ZHUH�YHU\�FOHDUO\�EURNHQ�E\�WKH�PHUH�DFWLRQ�RI�VWRUPLQJ�WKH�
Capitol. Federal law prohibits “depredation against any property of 
WKH�8QLWHG�6WDWHV�´92�DWWHPSWHG�RU�VXFFHVVIXO�UREEHU\�³RI�DQ\�NLQG�RU�
GHVFULSWLRQ�RI�SHUVRQDO�SURSHUW\�EHORQJLQJ�WR�WKH�8QLWHG�6WDWHV�´�93 

DQG�WKH�DFW�RI�³NQRZLQJO\�HQWHU>LQJ@�RU�UHPDLQ>LQJ@�LQ�DQ\�UHVWULFWHG�
EXLOGLQJ�RU�JURXQGV�ZLWKRXW�ODZIXO�DXWKRULW\�WR�GR�VR«ZLWK�LQWHQW�
WR�LPSHGH�RU�GLVUXSW�WKH�RUGHUO\�FRQGXFW�RI�*RYHUQPHQW�EXVLQHVV�RU�
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RI¿FLDO�IXQFWLRQV�´�LQFOXGLQJ�³NQRZLQJO\�HQJDJ>LQJ@�LQ�DQ\�DFW�RI�
SK\VLFDO�YLROHQFH�DJDLQVW�DQ\�SHUVRQ�RU�SURSHUW\� LQ�DQ\�UHVWULFWHG�
EXLOGLQJV�RU�JURXQGV�´94�2EVWUXFWLRQ�RI�WKHVH�ODZV�en masse should 
KDYH�EHHQ�VXI¿FLHQW�WR�VDWLVI\�WKH�LGHQWL¿FDWLRQ�UHTXLUHPHQW�
� +RZHYHU��D�IXUWKHU�FDVH�FDQ�EH�PDGH�IRU�WKH�³LPSUDFWLFDELOLW\´�
RI� FDUU\LQJ�RXW� MXVWLFH� LQ� WKH� FRXUVH�RI� WKH� HYHQWV�RQ� -DQXDU\��th. 
3URWHVWRUV� VWRUPHG� WKH� &DSLWRO� GXULQJ� WKH� FRXQWLQJ� RI� HOHFWRUDO�
YRWHV��RQH�RI�WKH�IHZ�SUDFWLFHV�RI�&RQJUHVV�H[SOLFLWO\�RXWOLQHG�LQ�WKH�
Constitution.95 A�IDLOXUH�WR�FDUU\�RXW�WKLV�FRUH�SURFHGXUH�ZRXOG�VSHOO�
an ill omen IRU� WKH�FRQWLQXHG�VXVWHQDQFH�RI�$PHULFDQ�GHPRFUDF\��
TKH�LQDELOLW\�RI�&RQJUHVV�WR�IXQFWLRQ�PXVW�DW�OHDVW�FRQVWLWXWH�VRPH�
GHJUHH�RI�³LPSUDFWLFDELOLW\�WR�HQIRUFH�WKH�ODZV�RI�WKH�8QLWHG�6WDWHV�´

B. Question 2: “Should”

� +DYLQJ� MXVWL¿HG� WKDW� WKH� 3UHVLGHQW� could indeed� KDYH�
LQYRNHG�WKH�,QVXUUHFWLRQ�$FW�RQ�-DQXDU\��th, the question now shifts 
to whether the President should�KDYH�LQYRNHG�WKH�$FW��Notably, the 
3UHVLGHQW�LV�LQ�QR�ZD\�HQMRLQHG�WR�LQYRNH�WKH�$FW�by law��-XVW�OLNH�
any other authorities, a President is well within their rights to not 
LQYRNH� WKH� ,QVXUUHFWLRQ�$FW��$V� VHHQ�RQ� -DQXDU\� �th, the National 
*XDUG�DQG�&DSLWRO�3ROLFH�ZHUH��LQ�WKH�HQG��FDSDEOH�RI�breaking the 
SURWHVWRUV¶� RFFXSDWLRQ� RI� WKH� &DSLWRO� ZLWKRXW� PLOLWDU\� DVVLVWDQFH. 
1RWZLWKVWDQGLQJ� WKH� &DSLWRO¶V� VXFFHVV� LQ� UHVWRULQJ� RUGHU�� WKH�
TXHVWLRQ� RI� ZKHWKHU� RU� QRW� WKH� $FW� VKRXOG� EH� LQYRNHG� UHPDLQV�
unanswered.�7KH�GHFLVLRQ� WR� LQYRNH� WKH� ,QVXUUHFWLRQ�$FW LV�QHYHU�
made in medias res� ZLWK� WKH� FRXQWHUIDFWXDO� NQRZOHGJH� WKDW� WKH�
VLWXDWLRQ�ZRXOG�GH¿QLWHO\�KDYH�EHHQ�SURSHUO\�UHVROYHG�DEVHQW�VXFK�D�
GHFLVLRQ��,QGHHG��ODZPDNHUV�nearly�DYRLGHG�VHYHUDO�FORVH�FDOOV�ZLWK�
SURWHVWRUV��DQG�WKH�VLWXDWLRQ�RQ�-DQXDU\��th�FRXOG�KDYH�EHHQ�IDU�PRUH�
WUDJLF��FRVWO\��RU�XUJHQW�WKDQ�LW�HQGHG�XS�EHLQJ�LQ�UHDOLW\�
� :LWK� WKLV� LQ� PLQG�� ZKHQ� FRQVLGHULQJ� ZKHWKHU� President 
7UXPS�VKRXOG�KDYH�LQYRNHG�WKH�$FW��LW�LV�LPSRUWDQW�WR�SODFH�RQHVHOI�
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LQ� WKH� VKRHV� RI� WKH� NH\� RI¿FLDOV� RQ� WKH� GD\� RI� -DQXDU\� �th. There 
DUH� VHYHUDO� SRVVLEOH� UHDVRQV�ZK\� WKH�$FW�ZDV� QRW� LQYRNHG�� )LUVW��
3UHVLGHQW� 7UXPS� PD\� KDYH� ODFNHG� VXI¿FLHQW� NQRZOHGJH� RI� ZKDW�
ZDV�JRLQJ�RQ�LQVLGH�WKH�&DSLWRO�&RPSOH[��6HFRQG��3UHVLGHQW�7UXPS�
FRXOG�KDYH�WKRXJKW�WKDW�WKHUH�ZDV�QR�SUHFHGHQW�WR�MXVWLI\�LQYRFDWLRQ�
RI�WKH�$FW�
� 2QH� VKRXOG� FRQVLGHU� WKH� DPRXQW� RI� LQIRUPDWLRQ� WKHVH�
RI¿FLDOV�KDG�DFFHVV� WR�� WKH�JUDYLW\�RI� WKH� VLWXDWLRQ�DV� LW�XQIROGHG��
DQG� WKH� EURDGHU� LPSOLFDWLRQV� RI� DQ� LQYRFDWLRQ� RI� WKH� ,QVXUUHFWLRQ�
$FW�� ,W� ZDV� FHUWDLQ� WKDW� 3UHVLGHQW� 7UXPS� DQG� KLV� DGPLQLVWUDWLRQ�
KDG� DPSOH� LQIRUPDWLRQ� DERXW� WKH� VHYHULW\� RI� WKH� VLWXDWLRQ� DQG� LWV�
SRWHQWLDO� H[SORVLYLW\�ZLWK� WKHLU� DFFHVV� WR�GHIHQVH� DQG� LQWHOOLJHQFH�
DJHQFLHV��$W�WKH�YHU\�OHDVW��9LFH�3UHVLGHQW�0LNH�3HQFH�ZDV�LQ�WKH�
&DSLWRO�DV�SURWHVWRUV�VZDUPHG�LW��DQG�KH�ZDV�LQ�FRPPXQLFDWLRQ�ZLWK�
WKH�1DWLRQDO�*XDUG�DQG�RWKHU�SROLFH�DQG�PLOLWDU\�RI¿FHUV.�� 
� 2QH� PLJKW� DWWHPSW� WR� GHIHQG� WKH� 3UHVLGHQW� by saying 
that he was blatantly unaware of the broad powers offered to the 
H[HFXWLYH� LQ� LQVXUUHFWLRQLVW� VFHQDULRV� WKURXJK� WKH� $FW�� 6XFK� D�
defense would require one to ¿UVW�DVVXPH�WKDW�WKH�3UHVLGHQW�KDG�QR�
SHUVRQDO� NQRZOHGJH� RI� WKH�$FW� LWVHOI��7KLV� VHHPV� KLJKO\�unlikely 
JLYHQ President Trump¶V�SUHYLRXV� WKUHDW� WR� LQYRNH� WKH�$FW�GXULQJ�
the Summer 2020 Floyd Protests.���+RZHYHU�� HYHQ� DVVXPLQJ� WKDW�
the President had no knowledge�DERXW�WKH�$FW��his�DGYLVRUV��DJHQF\�
KHDGV�� DGPLQLVWUDWLRQ� RI¿FLDOV�� DQG� PLOLWDU\� RI¿FHUV� ZRXOG� PRVW�
likely be aware RI�WKH�$FW¶V�UHOHYDQFH�RU�SRWHQWLDO�DSSOLFDWLRQ�WR�WKH�
VFHQDULR��
� 8QGHU� WKH�DVVXPSWLRQ�WKDW� WKH�3UHVLGHQW�DFNQRZOHGJHV�WKH�
$FW��LW�LV�YDOXDEOH�WR�H[DPLQH�UHDVRQV�ZK\�WKH�3UHVLGHQW�PLJKW�QRW�
KDYH�ZDQWHG� WR� LQYRNH� WKH�$FW��2ne may argue that the President 
ZRXOG� QRW� KDYH� FRQVLGHUHG� WKH� DELOLW\� WR� IHGHUDOL]H� WKH� PLOLWDU\�
LQ� UHVSRQVH� WR� D� QRQ�SURWHVW� VFHQDULR�� 2QFH� DJDLQ�� WKLV� DUJXPHQW�
assumes that none of the Capitol�SHUVRQQHO�FRQVLGHUHG�WKH�HPHUJHQF\�
powers of the $FW�DSSOLFDEOH�WR�WKH�HYHQWV�RQ�-DQXDU\��th. It seems 
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LQFUHGXORXV�WKDW�WKH�VDPH�RI¿FLDOV�ZKR�GLVFXVVHG�D�SRWHQWLDO�PLOLWDU\�
response to the Summer 2020 Floyd protests would be unaware 
that�WKH�³,QVXUUHFWLRQ�$FW´�ZRXOG�EH�DSSOLFDEOH�WR�D�VXUJH�RI�ULRWHUV�
attempting to halt a�NH\�GHPRFUDWLF�SURFHVV.

Another plausible reason is� WKDW� WKH� 3UHVLGHQW� PD\� KDYH�
determined WKDW� WKHUH� ZDV� QR� SUHFHGHQW� IRU� DQ� LQYRFDWLRQ� RI�
WKH� ,QVXUUHFWLRQ�$FW� LQ� WKH� FDVH� RI� -DQXDU\� �th�� +RZHYHU�� VXFK� D�
determination would be wrong�VLQFH�WKH�FRQGLWLRQV�RQ�-DQXDU\��th 
resemble²DQG�HYHQ�VXUSDVV²WKH�VHYHULW\�RI�FRQGLWLRQV�LQ�VLWXDWLRQV�
ZKHUH� WKH�$FW�ZDV�DFWXDOO\� LQYRNHG� LQ� WKH�'LVWULFW�RI�&ROXPELD.��  
0RUHRYHU�� JLYHQ� WKH� ODFN� RI� FRQVWUDLQWV� RQ� WKH� LQYRFDWLRQ� RI� WKH�
$FW��WKH�3UHVLGHQW�PD\�RSHUDWH�ZLWK�D�KLJK�GHJUHH�RI�DXWRQRP\�LQ�
GHFLGLQJ�WKDW�WKH�IHGHUDOL]DWLRQ�RI�WKH�PLOLWDU\�LV�QHFHVVDU\��
� 7KH�3UHVLGHQW�PD\�KDYH�DOVR�PDGH�WKH�GHWHUPLQDWLRQ�WKDW�WKH�
1DWLRQDO�*XDUG�ZDV�VXI¿FLHQW�WR�TXDVK�WKH�SURWHVWV�DW�WKH�&DSLWRO��
:KLOH� WKDW�PD\� EH� WUXH�� LW� KDUGO\� VHHPV� WR� EH� DQ� RYHUUHDFWLRQ� WR�
GHSOR\�WKH�PLOLWDU\�ZKHQ�WKH�JRYHUQPHQW�LV�XQGHU�DWWDFN��%H\RQG�
the 86� PLOLWDU\¶V� VXSHULRU� RSHUDWLRQDO� FDSDELOLWLHV� DV� FRPSDUHG�
to the National Guard, military deployment against an attempted 
LQVXUUHFWLRQ�VHHPV�WR�EH�LQ�WKH�FRXQWU\¶V�EHVW�LQWHUHVW from a national 
VHFXULW\�SHUVSHFWLYH��7KH�SURWestors’ IRUFLEOH�VWRUPLQJ�RI�WKH�&DSLWRO�
ZDV� D� V\PEROLF� DFW� DV� PXFK� DV� D� SK\VLFDO� RQH�²� WR�$PHULFDQ�
SDWULRWV�GHGLFDWHG�WR�WKH�UXOH�RI�ODZ��LW�UHSUHVHQWHG�D�FROODSVH�RI�WKH�
YHU\�IRXQGDWLRQV�RI�RXU�V\VWHP�RI�JRYHUQPHQW��,Q�WKLV�sense, there 
is a symbolic�UHDVRQ�ZK\�WKH�PLOLWDU\�VKRXOG�KDYH�EHHQ�GHSOR\HG��
The military ²�H[SUHVVO\� FKDUJHG�ZLWK� SURWHFWLQJ� DQG� GHIHQGLQJ�
the nation, and a fortiori��KHU�VHDW�RI�JRYHUQPHQW�² had the primary 
responsibility to quash the protestors. 
� 2QH�PD\�DOVR�FKDULWDEO\�DVVXPH�WKDW�3UHVLGHQW�7UXPS�DQG�
KLV� DGPLQLVWUDWLRQ� FRXOG� KDYH� LQWHQWLRQDOO\� GHFLGHG� DJDLQVW� DQ�
LQYRFDWLRQ�RI�WKH�,QVXUUHFWLRQ�$FW��7KHUH�DUH�D�SDQRSO\�RI�UHDVRQV�
ZK\�WKH�DGPLQLVWUDWLRQ�FRXOG�KDYH�YROXQWDULO\�FKRVHQ�QRW�WR�LQYRNH�
WKH�$FW��DQG�HDFK�VKRXOG�EH�LQYHVWLJDWHG�LQ�WXUQ��)LUVW��WKH�3UHVLGHQW�
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KLPVHOI�PD\�KDYH�GHWHUPLQHG�WKDW�VXFK�DQ�LQYRFDWLRQ�ZDV�DJDLQVW�
KLV� RZQ� SHUVRQDO� RU� SROLWLFDO� LQWHUHVWV�� JLYHQ� WKDW� PRVW� RI� WKH�
LQVXUUHFWLRQLVWV�VHHPHG�WR�EH�7UXPS�VXSSRUWHUV��RU��DW�WKH�YHU\�OHDVW��
seemed to be egged on by Trump himself alongside other pro-Trump 
¿JXUHV�99�,W�EHDUV�UHSHDWLQJ�WKDW�WKH�,QVXUUHFWLRQ�$FW��OLNH�PRVW�RWKHU�
SRZHUV��QHHG�QRW�QHFHVVDULO\�EH�LQYRNHG��DQG�LWV�H[LVWHQFH�LV�PHUHO\�
PHDQW�WR�EH�LWV�FRQWLQJHQW�QDWXUH�DQG�LWV�potential ability to be used. 
100

� 1RWZLWKVWDQGLQJ�WKH�3UHVLGHQW¶V�ODFN�RI�OHJDO�UHVSRQVLELOLW\�
WR� LQYRNH� WKH�$FW�� WKHUH� LV�at least� RQH� FRQVWLWXWLRQDOO\� JURXQGHG�
LPSHUDWLYH� WKDW� KROGV� 3UHVLGHQW� 7UXPS� DFFRXQWDEOH� LQ� VLWXDWLRQV�
VXFK�DV� WKHVH�� WKH�7DNH�&DUH�&ODXVH�� ,Q� UHTXLULQJ� WKH�SUHVLGHQW� WR�
³WDNH�&DUH�WKDW�WKH�/DZV�VKDOO�EH�IDLWKIXOO\�H[HFXWHG«´101 it would 
DSSHDU� WKDW�� DW� WKH� YHU\� OHDVW�� WKH� SUHVLGHQW� VKRXOG� EH�PLQLPDOO\�
UHTXLUHG� WR� HQVXUH� WKDW� HOHFWRUDO� UHVXOWV� FDQ� EH� SURSHUO\� FHUWL¿HG�
E\�&RQJUHVV�LQ�FRQFHUW�ZLWK�WKH�&RQVWLWXWLRQ��,QGHHG��LW�VHHPV�WKDW�
:LOOLDP�7DIW��WKH�RQO\�8�6��SUHVLGHQW�WR�DOVR�VHUYH�DV�&KLHI�-XVWLFH�RI�
WKH�8�6��6XSUHPH�&RXUW��DUJXHG�WKDW��DW�WKH�YHU\�OHDVW��WKH�SUHVLGHQW�
KDV�WKH�LPSOLHG�SRZHU�WR�SURWHFW�IHGHUDO�SURSHUW\��LQFOXGLQJ�IHGHUDO�
buildings.102�1RWDEO\�� WKLV�SDUWLFXODU�FRQVWLWXWLRQDO� LQWHUSUHWDWLRQ� LV�
somewhat untested and does not require that the president use the 
,QVXUUHFWLRQ�$FW� LWVHOI��+RZHYHU�� VXFK�DQ�DSSURDFK�ZRXOG� UHTXLUH�
WKH� IHGHUDOL]DWLRQ� DQG� GHSOR\PHQW� RI� PLOLWDU\� IRUFHV�� VRPHWKLQJ�
WKDW�REYLRXVO\�GLG�QRW�RFFXU�RQ�-DQXDU\��th��6XFK�D�FRQVWLWXWLRQDO�
PDQGDWH� RXJKW� WR� VXSHUVHGH� DQ\� SHUVRQDO� RU� SROLWLFDO� LQWHUHVWV� D�
SDUWLFXODU�SUHVLGHQW�PD\�KDYH��DV�WKH�SUHVLGHQW�KDV�DQ�LQGLVSXWDEOH�
REOLJDWLRQ� WR� WKH� FRXQWU\�¿UVW��5HJUHWWDEO\��ZHUH� LW� WR�EH� WKH� FDVH�
WKDW�3UHVLGHQW�7UXPS�DOORZHG�WKHVH�LQWHUHVWV�WR�RYHUFRPH�D�QHHG�IRU�
WURRSV�WR�GHIHQG�WKH�&DSLWRO��LW�ZRXOG�EH�D�GHUHOLFWLRQ�RI�GXW\�WR�WKH�
highest degree.

As a whole, the President should�KDYH�LQYRNHG�WKH�,QVXUUHFWLRQ�
$FW�LQ�UHVSRQVH�WR�WKH�HYHQWV�RQ�-DQXDU\��th. The President should 
KDYH�IHGHUDOL]HG�WKH�PLOLWDU\�IRU�D�SHULRG�RI�VHYHUDO�ZHHNV��VHQGLQJ�
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D� VWURQJ� VLJQDO� WR� IDU�ULJKW� JURXSV� ZKLOH� VLPXOWDQHRXVO\� JLYLQJ�
&RQJUHVV�D�GHJUHH�RI�VHFXULW\��:KLOH�LW�LV�GLI¿FXOW�WR�VD\�IRU�FHUWDLQ�
ZK\�WKH�$FW�LWVHOI�ZDV�QRW�LQYRNHG��RU�KRZ�WKH�WLPHOLQH�RI�HYHQWV�
RQ�-DQXDU\��th�PD\�KDYH�EHHQ�DOWHUHG�SRVW�LQYRFDWLRQ��WKH�3UHVLGHQW�
ZRXOG�KDYH�GRQH�ZHOO�WR�XWLOL]H�WKH�$FW�DV�LW�ZDV�RULJLQDOO\�LQWHQGHG�

V. The Normative Value of the Act

� 2QH� IXUWKHU� TXHVWLRQ� ORRPV�� :KLOH� LW� FDQ� HDVLO\� EH� VDLG�
WKDW� WKH�,QVXUUHFWLRQ�$FW�FRXOG�and� VKRXOG�KDYH�EHHQ�XVHG�E\� WKH�
3UHVLGHQW�LQ�UHODWLRQ�WR�WKH�-DQXDU\���&DSLWRO�5LRWV��FDQ�LW�EH�VDLG�
WKDW�WKH�,QVXUUHFWLRQ�$FW�LV�QRUPDWLYHO\�EHQH¿FLDO�DV�DQ�LQVWUXPHQW�
RI�H[HFXWLYH�DXWKRULW\"�3XW�DQRWKHU�ZD\��VKRXOG�WKH�,QVXUUHFWLRQ�$FW�
UHPDLQ�D�SDUW�RI�8�6��ODZ"�7KLV�TXHVWLRQ��XQOLNH�WKH�SUHYLRXV�WZR��
is DV�GLI¿FXOW�DV�LW�LV�LPSRUWDQW��6HYHUDO�VFKRODUV�KDYH�DOUHDG\�WULHG�
WKHLU�KDQG�DW�DWWHPSWLQJ�WR�GHWHUPLQH�ZKHWKHU�WKH�$FW�PD\�EH�FXUHG�
RI� LWV� FRQVWLWXWLRQDO� LQ¿UPLWLHV� DQG� DXWKRULWDWLYH� LGLRV\QFUDVLHV�103 
%XW� WKHUH� DUH� VHYHUDO� ZD\V� LQ� ZKLFK� WKH� $FW� PD\� EH� HYDOXDWHG�
EH\RQG�LWV�FRQVWLWXWLRQDO�VWDWXV��)URP�D�KLVWRULFDO�DQJOH��WKH�$FW�KDV�
FOHDUO\�EHHQ�XVHG�IRU�YDULRXV�SXUSRVHV��WKH�WRWDOLW\�RI�ZKLFK�FDQQRW�
EH�PHUHO\�ODEHOHG�DV�³JRRG´�RU�³EDG�´�:KLOH�LW�VHHPV�REYLRXV�WKDW�
WKH�&LYLO�:DU�QHFHVVLWDWHG�DQ�LQYRFDWLRQ�RI� WKH�$FW��DQ�HYHQW� WKDW�
LV� FDSWXUHG�ZLWKLQ�HYHQ� WKH�EURDGHVW�GH¿QLWLRQ�RI� ³LQVXUUHFWLRQ´�, 
PRVW�LQYRFDWLRQV�RFFXS\�D�VRUW�RI�KLVWRULFDO�PLGGOH�JURXQG��,W�LV��RI�
FRXUVH��LPSRVVLEOH�WR�NQRZ�KRZ�HYHQWV�PD\�KDYH�SOD\HG�RXW�ZLWKRXW�
WKH�H[LVWHQFH�RI�WKH�,QVXUUHFWLRQ�$FW�
� 'HVSLWH� WKLV� LQDELOLW\� WR� JDLQ� IXOO� NQRZOHGJH� RI� KLVWRULFDO�
FRXQWHUIDFWXDOV��KRZHYHU��WKHUH�PD\�EH�RWKHU�ZD\V�WR�HYDOXDWH�WKH�
QRUPDWLYH�YDOXH�RI�WKH�$FW�LWVHOI��2Q�WKH�WKHRUHWLFDO�RU�SURFHGXUDO�
HQG��WKHUH�LV�DQ�LQWHUHVWLQJ�GHEDWH�WR�EH�KDG�DERXW�WKH�FLYLO�PLOLWDU\�
LPSOLFDWLRQV�RI�WKH�,QVXUUHFWLRQ�$FW��6LGHVWHSSLQJ�IRU�D�PRPHQW�ERWK�
WKH�SRWHQWLDO�UDPL¿FDWLRQV�RI�PLOLWDU\�DFWLRQ�LQ�GRPHVWLF�GLVRUGHUV�
DQG�WKH�FRQVWLWXWLRQDO�FRQVWUDLQWV�LPSRVHG�XSRQ�H[HFXWLYH�SRZHU��104 
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WKHUH�LV�DQ�LPSRUWDQW�GLVFXVVLRQ�WR�EH�KDG�UHJDUGLQJ�WKH�XQLODWHUDO�
SRZHU� WKH�$FW� JUDQWV� WR� WKH� H[HFXWLYH��1DPHO\�� LV� LW� EHQH¿FLDO� WR�
JUDQW�RQH�LQGLYLGXDO�WKH�SRZHU�WR�GHSOR\�WKH�PLOLWDU\�WR�TXDVK�DQ\�
³LQVXUUHFWLRQ´�WKH\�WKHPVHOYHV�LGHQWLI\�ZLWKRXW�QHHGLQJ�WR�DQVZHU�
WR�&RQJUHVV��WKH�OHJDO�V\VWHP��RU�PLOLWDU\�RI¿FLDOV"�
� 2Q�RQH�KDQG��GHFLVLYH�DFWLRQ�LV�QHFHVVDU\�LQ�WKH�IDFH�RI�DQ�
existential threat to the nation. It makes sense that the President, as 
FRPPDQGHU�LQ�FKLHI��VKRXOG�KDYH�WKH�DELOLW\�WR�UDSLGO\�UHVSRQG�WR�
legitimately grave�GRPHVWLF�HPHUJHQFLHV�ZLWKRXW�EHLQJ�VXEMHFWHG�WR�
RYHUO\�DUGXRXV��OHQJWK\��RU�UHVWULFWLYH�UHVSRQVH�SURFHVVHV��'HSHQGLQJ�
RQ�WKH�WKUHDW�LWVHOI��LW�LV�HYHQ�SRVVLEOH�WKDW�WKHVH�K\SRWKHWLFDO�SURFHVVHV�
ZRXOG�EH�LQFDSDEOH�RI�EHLQJ�H[HUFLVHG��)RU�H[DPSOH��WDNH�WKH�HYHQWV�
RI� -DQXDU\� �th. In a world where Congressional authorization is 
UHTXLUHG�WR�IHGHUDOL]H�WURRSV�LQ�UHVSRQVH�WR�D�GRPHVWLF�LQVXUUHFWLRQ��
KRZ�FRXOG�VXFK�DXWKRUL]DWLRQ�EH�JLYHQ� LI�Congress itself is under 
DWWDFN"�7R�EH�VXUH�� WKH�1DWLRQDO�*XDUG�PD\�EH�PRELOL]HG�without 
&RQJUHVVLRQDO�DSSURYDO��DV�KDSSHQHG��+RZHYHU��VXSSRVH�WKH�ULRWHUV’ 
defeat required�PLOLWDU\�OHYHO�SUHFLVLRQ�DQG�H[SHUWLVH - is it wise to 
WLH�WKH�H[HFXWLYH¶V�KDQGV�EHKLQG�LWV�EDFN�ZKHQ�WKH�IDWH�RI�WKH�FRXQWU\�
OLHV�LQ�WKH�EDODQFH"
� 2Q� WKH� RWKHU� KDQG�� WKH� &RQVWLWXWLRQ� does not require the 
3UHVLGHQW� WR� KDYH� DQ\� SUHYLRXV�PLOLWDU\� RU� H[HFXWLYH� H[SHULHQFH��
:KLOH�LW�PD\�EH�XQZLVH�WR�WLH�WKH�H[HFXWLYH¶V�KDQGV�EHKLQG�LWV�EDFN��
is it not equally�XQZLVH�WR�KDQG�WKH�SURYHUELDO�³NH\V�WR�WKH�PLOLWDU\´�
WR� D� FLYLO� OHDGHU�� HPSRZHULQJ� WKHP� WR� D� IDQWDVWLFDO� GHJUHH� DQG�
HIIHFWLYHO\�PDNLQJ�H[HFXWLYH�FRQGXFW�LPSUHJQDEOH�DQG�LQYLRODEOH�WR�
VFUXWLQ\�IURP�DQ\�RWKHU�ERG\�RU�DXWKRULW\"�:KLOH�LW�LV�SUREDEO\�WUXH�
WKDW� &RQJUHVVLRQDO� DXWKRUL]DWLRQ� LV� RYHUO\� FXPEHUVRPH�� LW� VHHPV�
WKDW��DW�WKH�YHU\�OHDVW��&RQJUHVVLRQDO�QRWL¿FDWLRQ�PD\�HQFRXUDJH�EHVW�
SUDFWLFH�UHJDUGLQJ�LQVXUUHFWLRQV��(YHQ�VWLOO��DV�D�SXUHO\�UHDFWLRQDU\�
PHDVXUH�� ZKDW� PRUH� FDQ� EH� GRQH� WR� SUHYHQW� WKH� H[HFXWLYH� IURP�
KDYLQJ�DEVROXWH�PLOLWDU\�SRZHU��ZKLOH�VWLOO�SUHVHUYLQJ�WKH�DELOLW\�WR�
UHVSRQG�WR�H[LJHQW�FLUFXPVWDQFHV�DV�WKH\�DULVH"
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There seems to be no easy way out of this quandary from 
D�QRUPDWLYH�SHUVSHFWLYH��,W�LV�DOPRVW�LPSRVVLEOH�WR�VD\�ZKHWKHU�RU�
QRW�WKH�$FW�LV�QRUPDWLYHO\�³EHQH¿FLDO´�EHFDXVH it boils down to its 
XVDJH� E\� HDFK� H[HFXWLYH�� Indeed, history seems to bear this out, 
ZLWK�3UHVLGHQWV�XVLQJ�WKH�$FW�IRU�D�YDULHW\�RI�SXUSRVHV�DFURVV�WKUHH�
FHQWXULHV�
� +RZHYHU��WKHUH�LV�DQRWKHU�OHQV�WKURXJK�ZKLFK�RQH�PD\�YLHZ�
WKH�$FW�ZKLFK�PD\�VKLQH�PRUH�OLJKW�RQ�LWV�QRUPDWLYH�YDOXH��RU�ODFN�
WKHUHRI��:KLOH�WKH�$FW�ZDV�QHLWKHU�LQYRNHG�RQ�-DQXDU\��th, nor during 
WKH�6XPPHU�RI�������FRPSDULQJ�WKH�WZR�FDVHV�LQ�OLJKW�RI�WKH�KLVWRU\�
RI�WKH�$FW�FDQ�EH�TXLWH�LQVWUXFWLYH��,Q�WKH�HDUO\�GD\V�RI�WKH�&DOOLQJ�
)RUWK� DQG� ,QVXUUHFWLRQ� $FWV�� LQYRFDWLRQ� ODUJHO\� FHQWHUHG� DURXQG�
WKH� LGHQWL¿FDWLRQ� RI� VRPH�NLQG� RI� H[LVWHQWLDO� WKUHDW� WR� WKH� QDWLRQ��
,Q�WKH�FDVH�RI�WKH�:KLVNH\�5HEHOOLRQ��LW�ZDV�WKH�WKUHDW�RI�D�URJXH�
PLOLWLD�ZKLFK�WKUHDWHQHG�WKH�VWDELOLW\�RI�WKH�QHZO\�IRXQGHG�8QLWHG�
States.105�,Q�WKH�FDVH�RI�WKH�%XUU�FRQVSLUDF\��LW�ZDV�WKH�SRWHQWLDO�IRU�
ZDU��RU�SRWHQWLDOO\�FLYLO�ZDU��ZLWK�D�QHZO\�IRXQGHG�QDWLRQ���� In the 
FDVH�RI�WKH�8�6��&LYLO�:DU��LW�ZDV�WKH�¿JKW�IRU�WKH�VRXO�RI�D�QDWLRQ�
torn in two.���� +RZHYHU�� DIWHU� WKH�&LYLO�:DU�� WKHUH� VHHPV� WR� EH� D�
VKLIW�LQ�WKH�FODVV�RI�VLWXDWLRQV�ZKHUH�WKH�,QVXUUHFWLRQ�$FW�LV�LQYRNHG��
Perhaps it is for the best that the amount of existentially threatening 
LQVXUUHFWLRQV�GHFUHDVHG�DIWHU�WKLV�SRLQW�LQ�KLVWRU\��KRZHYHU��WKH�IDFW�
UHPDLQV�WKDW�WKH�$FW�KDV�EHHQ�XVHG�LQ�ZD\V�WKDW�GHYLDWH�VKDUSO\�IURP�
WKHVH�H[LVWHQWLDOO\�WKUHDWHQLQJ�VLWXDWLRQV��IURP�HQIRUFLQJ�FLYLO�ULJKWV�
GHFLVLRQV��WR�WDPSLQJ�GRZQ�RQ�SXEOLF�XQUHVW����
� :KHQ�FRQVLGHULQJ�WKH�HYHQWV�RI�-DQXDU\��th��LW�HDVLO\�FRXOG�
KDYH� EHHQ� DQ� H[LVWHQWLDOO\� WKUHDWHQLQJ� HYHQW� LQ� WKH� FRXUVH� RI�
$PHULFDQ�KLVWRU\��0XFK�OLNH�WKH�HDUO\�FDVHV�ZKHUH�WKH�,QVXUUHFWLRQ�
$FW�ZDV�LQYRNHG��WKH�FRQGLWLRQV�RQ�-DQXDU\��th, were they allowed 
WR� IHVWHU�� FRXOG� KDYH� VSHOOHG� GLVDVWHU� IRU� WKH� FRXQWU\��:KLOH� LW� LV�
FHUWDLQO\�WUXH�WKDW�WKHUH�ZDV�D�GHJUHH�RI�XQUHVW�LQ�PDQ\�SDUWV�RI�WKH�
FRXQWU\�GXULQJ�WKH������6XPPHU�)OR\G�SURWHVWV��ZHUH�WKH�$FW�WR�EH�
LQYRNHG��LW�ZRXOG�IDOO�VTXDUHO\�LQ�OLQH�ZLWK�PRUH�UHFHQW�LQYRFDWLRQV�
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RI�WKH�,QVXUUHFWLRQ�$FW�LQ�WKH�ODWWHU�KDOI�RI�WKH���th�FHQWXU\�109 This 
LV�SDUWLFXODUO\�WUXH�ZKHQ�RQH�FRQVLGHUV�WKH�UDFLDO�RYHUWRQHV�RI�WKHVH� 
VLWXDWLRQV�DQG�WKH�GHJUHH�WR�ZKLFK�WKH�$FW�EHJDQ�EHLQJ�LQYRNHG�WR� 
WDPS�GRZQ�RQ�FLYLO�XQUHVW��7KH�3UHVLGHQW�KDV�WKH�DELOLW\�WR�LQYRNH� 
WKH�,QVXUUHFWLRQ�$FW�DW�ZLOO��KRZHYHU��NHHSLQJ�LQ�PLQG�WKH�GLVWXUELQJ� 
GHJUHH�WR�ZKLFK�WKDW�SRZHU�PLJKW�EH�RYHUXVHG�DQG�DEXVHG��SHUKDSV� 
WKH� EHVW� ZD\� WR� HYDOXDWH� WKH� ,QVXUUHFWLRQ�$FW� LV� WKURXJK� GH¿QLQJ 
³LQVXUUHFWLRQ�´
� :KLOH� HYDOXDWLQJ� WKH� QRUPDWLYH� YDOXH� RI� WKH� ,QVXUUHFWLRQ� 
$FW� LWVHOI� LV� VRPHZKDW� GLI¿FXOW�� LW� VHHPV� WKDW� WKH� identifying 
DQ� LQVXUUHFWLRQ� LV� FUXFLDO� LQ� GHWHUPLQLQJ� WKH� DSSURSULDWHQHVV� RI� 
IHGHUDOL]HG�PLOLWDU\�DFWLRQ�LQ�GRPHVWLF�GLVRUGHUV��3UHVLGHQWV�VKRXOG� 
VWULYH� WR�XVH� UHVWUDLQW�ZKHQ�GHFLGLQJ� WR� LQYRNH� WKH�$FW�� UHVHUYLQJ� 
LW� IRU� WKH� GLUHVW� RI� FLUFXPVWDQFHV�� ZKHQ� H[LVWHQWLDOO\�WKUHDWHQLQJ� 
FRQGLWLRQV�RU�QDWLRQDO�VHFXULW\�FRQFHUQV�QHFHVVLWDWH�LW�

VI. Conclusion

� ,Q�³/DZ\HUV��*XQV��DQG�0RQH\�´�WKH�FORVLQJ�WUDFN�RI�:DUUHQ� 
=HYRQ¶V�KLW������DOEXP�Excitable Boy��=HYRQ�WHOOV�WKH�ULYHWLQJ�VWRU\� 
RI�D�\RXQJ�PDQ�LQ�/DWLQ�$PHULFD� LQ� WKH�PLGVW�RI� WKH�&ROG�:DU�110 
)LQGLQJ�KLPVHOI�LQ�D�WUHDFKHURXV�VLWXDWLRQ�ZLWK�5XVVLDQV��WKH�VRQJ¶V� 
FKDUDFWHU� UHSRUWV�� ³1RZ� ,¶P� KLGLQJ� LQ� +RQGXUDV��,¶P� D� GHVSHUDWH� 
PDQ��6HQG� ODZ\HUV��JXQV��DQG�PRQH\��7KH�VKLW�KDV�KLW� WKH� IDQ�´111 
,W� LV� DEXQGDQWO\� FOHDU� WKDW�� RQ� -DQXDU\� �th, 2021, in the Capitol 
Complex, the shit had hit the fan. Like the young man from the 
=HYRQ�VRQJ��3UHVLGHQW�7UXPS�ZDV�LQ�KLGLQJ��ZHDWKHULQJ�WKH�VWRUP� 
IURP�WKH�:KLWH�+RXVH�ZKLOH�OHJLVODWRUV�DQG�KLV�RZQ�9LFH�3UHVLGHQW� 
ZHUH�SODFHG�XQGHU�GLUHFW�WKUHDW�E\�DQ�DQJU\�PRE�GHVFHQGLQJ�XSRQ� 
WKH�&DSLWRO��+RZHYHU��XQOLNH�WKH�\RXQJ�PDQ��7UXPS�UHIXVHG�WR�FDOO� 
forth any guns in an attempt to remedy the situation militarily. The 
3UHVLGHQW¶V�ODZ\HUV��WRR��VDW�VLOHQWO\��DV�7UXPS�UHIXVHG�WR�OHYHUDJH� 
KLV�H[HFXWLYH�DXWKRULW\�LQ�DQ\�XQLTXH�RU�PHDQLQJIXO�ZD\��,QVWHDG��LQ�
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what might be called an act of mere political desperation, the best 
the President could offer at the time was a video message telling the 
protestors to “go home,” adding “We love you. You are very 
special.”112

While the Insurrection Act remains shrouded in both 
constitutional and normative controversy, it is still an active part of 
U.S. law. And while the bounds of the Act remain unclear, it is clear 
that President Trump missed an opportunity to invoke the Act when 
it was sorely needed. For if an insurgent, armed mob of protestors 
storming the seat of U.S. government during the counting of 
electoral votes crucial to the peaceful balance of power cannot be 
considered an insurrection, what can be? Even if the Insurrection 
Act is a blatant overreach of executive power with the potential to 
be abused and overused, would it not be in the best interest of our 
government to leverage such power while it is available in an 
instance to protect the Republic? 

While no one can predict the future of the Insurrection Act, 
one thing remains certain – militant far-right groups are on the rise, 
both in the U.S. and beyond.113 As these groups continue to gain 
steam and become emboldened, there is no guarantee there will not 
be another attempted January 6th-style riot at some point in the near 
future, whether it be in the U.S. Capitol, the White House, a State 
Capitol, or some other building of governmental import.114 As long 
as the Insurrection Act remains part of U.S. law, the President ought 
to, at the very least, remember that the Act may serve as a powerful 
tool against such groups, should they attempt something so bold as 
active insurrection. In using the Insurrection Act as it was originally 
envisioned – merely for the suppression of actual insurrections and 
rebellions – we may find a way to ensure the Act maintains its 
relevance without succumbing to the temptation to stretch the Act 
beyond its natural limit, as domestic security becomes increasingly 
fraught.

137



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

1�8�6��&2167��DP����
2�8�6��&2167��DUW����������FO�����
3�7KH�FRQVWLWXWLRQDOLW\�RI�WKH�,QVXUUHFWLRQ�$FW��ZKLOH�RI�JUHDW�
LPSRUW�DQG�UHOHYDQW�LQWHUHVW��LV�EH\RQG�WKH�VFRSH�RI�WKLV�SDSHU��)RU�
PRUH�RQ�WKH�FRQVWLWXWLRQDOLW\�RI�WKH�$FW��see generally Stephen I. 
9ODGHFN��The Field Theory: Martial Law, the Suspension Power, 
and the Insurrection Act������������7(03��/��5(9��������������
William C. Banks, Providing “Supplemental Security” - The 
,QVXUUHFWLRQ�$FW�DQG�WKH�0LOLWDU\�5ROH�LQ�5HVSRQGLQJ�WR�'RPHVWLF�
Crises.�-RXUQDO�RI�1DWLRQDO�6HFXULW\�/DZ�	�3ROLF\��������
4 Banks, supra�QRWH�����������
5 Posse comitatus�LV�GH¿QHG�DV�IROORZV��³7KH�SRZHU�RU�IRUFH�RI�WKH�
FRXQW\��7KH�HQWLUH�SRSXODWLRQ�RI�D�FRXQW\�DERYH�WKH�DJH�RI�¿IWHHQ��
ZKLFK�D�VKHULII�PD\�VXPPRQ�WR�KLV�DVVLVWDQFH�LQ�FHUWDLQ�FDVHV��DV�
WR�DLG�KLP�LQ�NHHSLQJ�WKH�SHDFH��LQ�SXUVXLQJ�DQG�DUUHVWLQJ�IHORQV��
HWF�´�%ODFN¶V�/DZ�'LFWLRQDU\����th�HG���������,Q�HVVHQFH��LW�LV�WKH�
DELOLW\�WR�PRELOL]H�D�IRUFH�IRU�D�VSHFL¿F�SXUSRVH��7KH�WHUP�posse in 
FRPPRQ�SDUODQFH�¿QGV�LWV�RULJLQ�LQ�WKLV�SKUDVH�
� See infra�QRWHV���������������DQG����IRU�WKH�FXUUHQW�LWHUDWLRQ�RI�
WKH�,QVXUUHFWLRQ�$FW��
��5REHUW�&RDNOH\��7KH�5ROH�RI�)HGHUDO�0LOLWDU\�)RUFHV�LQ�'RPHVWLF�
'LVRUGHUV��������������������:DVKLQJWRQ�'�&���&HQWHU�RI�0LOLWDU\�
+LVWRU\��DW�����WR������:KLOH�*UDQW�WHFKQLFDOO\�UHOLHG�RQ�WKH�
(QIRUFHPHQW�$FW�RI������WR�VXSSUHVV�WKH�.OX�.OX[�.ODQ��LW�XVHV�
QHDUO\�WKH�VDPH�ODQJXDJH�DV�WKH�RULJLQDO�,QVXUUHFWLRQ�$FW�DQG�
VHHPV�WR�WDNH�LQVSLUDWLRQ�IURP�LW��8SRQ�D�FORVHU�FRPSDULVRQ��LW�
VHHPV�WKDW�WKH������$FW�LV�D�PHUH�UHWUR¿WWLQJ�RI�WKH������$FW��ZLWK�
VRPH�DGGLWLRQDO�SURYLVLRQV�VXUURXQGLQJ�WKH�LVVXH�RI�habeas corpus. 
See also supra�QRWH���IRU�WKH�WH[W�RI�WKH������$FW�
��3DXO�-��6FKHLSV��������The Role of Federal Military Forces in 
'RPHVWLF�'LVRUGHUV�����������. Washington, D.C.: Center of 
0LOLWDU\�+LVWRU\��8�6��$UP\��S������
9 Coakley, supra�QRWH���������´
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10�6FKHLSV��supra note 13, 150.
11�7KLV�LV�SHUKDSV�PDGH�PRVW�FOHDU�E\�LWV�IDLOXUH�WR�EH�LQYRNHG�
at any point in the 21st�FHQWXU\��LQ�VSLWH�RI�WKH�SUHVHQFH�RI�FLYLO�
GLVWXUEDQFHV�DQG�ULRWV�WKDW�PD\�KDYH�MXVWL¿HG�DQ�LQYRFDWLRQ�RI�WKH�
$FW�IURP�D�KLVWRULFDO�SRLQW�RI�YLHZ�
12�,�GR�QRW�¿QG�WKH�����������¿JKW�RYHU�WKH�H[SDQVLRQ�RI�WKH�
,QVXUUHFWLRQ�$FW�WR�KDYH�DQ\�SDUWLFXODUO\�VWURQJ�EHDULQJ�RQ�WKH�
FLYLO�PLOLWDU\�DVSHFW�RI�WKH�$FW��DQG�WKHUHIRUH�GR�QRW�FRYHU�LW�LQ�WKLV�
SDSHU��)RU�PRUH�RQ�WKLV�FRQÀLFW��see Banks, supra�QRWH���
13�&KULVWLQH�+DXVHU��'HUULFN�%U\VRQ�7\OHU�	�1HLO�9LJGRU��µ,�&DQ¶W�
%UHDWKH¶����0LQQHDSROLV�2I¿FHUV�)LUHG�$IWHU�%ODFN�0DQ�'LHV�
in Custody. The New York Times���������KWWSV���ZZZ�Q\WLPHV�
FRP������������XV�PLQQHDSROLV�SROLFH�PDQ�GLHG�KWPO��ODVW�YLVLWHG�
)HE����������
14�&KULVWLQH�:LONLH�	�$PDQGD�0DFLDV��Trump threatens to 
deploy military as George Floyd protests continue to shake the 
U.S.��>RQOLQH@�&1%&���������$YDLODEOH�DW���KWWSV���ZZZ�FQEF�
FRP������������WUXPS�WKUHDWHQV�WR�GHSOR\�PLOLWDU\�DV�JHRUJH�
ÀR\G�SURWHVWV�FRQWLQXH�WR�VKDNH�WKH�XV�KWPO!�>$FFHVVHG���$SULO�
2021].
15�0DQ\�DFDGHPLFV�ZURWH�DERXW�WKH�LPSOLFDWLRQ�RI�VXFK�DQ�
LQYRFDWLRQ�RI�WKH�,QVXUUHFWLRQ�$FW�DW�WKLV�WLPH��3URIHVVRU�6WHSKHQ�
9ODGHFN�ZDV�DPRQJ�WKHP��KDYLQJ�DOUHDG\�DXWKRUHG�DFDGHPLF�
DUWLFOHV�DERXW�WKH�,QVXUUHFWLRQ�$FW�VSHFL¿FDOO\�DQG�QDWLRQDO�VHFXULW\�
law more broadly. See�6WHYH�9ODGHFN��Opinion | Trump’s military 
force threats raise questions. Here’s what he can (and can’t) do.. 
>RQOLQH@�1%&�1HZV���������$YDLODEOH�DW���KWWSV���ZZZ�QEFQHZV�
FRP�WKLQN�RSLQLRQ�WUXPS�V�JHRUJH�ÀR\G�SURWHVW�WKUHDWV�UDLVH�
OHJDO�TXHVWLRQV�KHUH�QFQD�������!�>$FFHVVHG���$SULO�����@��See 
also�9ODGHFN��supra�QRWH���
���%U\FH�.OHKP��$ODQ�5R]HQVKWHLQ�	�-DFRE�6FKXO]��+HUH¶V�+RZ�
WKH�&DSLWRO�0RE�9LRODWHG�)HGHUDO�&ULPLQDO�/DZ�/DZIDUH���������
KWWSV���ZZZ�ODZIDUHEORJ�FRP�KHUHV�KRZ�FDSLWRO�PRE�YLRODWHG�
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IHGHUDO�FULPLQDO�ODZ��ODVW�YLVLWHG�)HE����������
�� Ibid.
���%UDG�+HDWK�	�6DUDK�1��/\QFK��Arrested Capitol rioters had 
guns and bombs, everyday careers and Olympic medals. [online] 
5HXWHUV���������$YDLODEOH�DW���KWWSV���ZZZ�UHXWHUV�FRP�DUWLFOH�XV�
XVD�WUXPS�SURWHVW�FDVHV�LQVLJKW�LG86.%1��-�9�!�>$FFHVVHG���
April 2021].
19�,ELG��3HWH�:LOOLDPV�	�5HEHFFD�6KDEDG��Oath Keepers leader 
coordinated with Proud Boys and others before Capitol riot, 
prosecutors say��>RQOLQH@�1%&�1HZV���������$YDLODEOH�DW��
�KWWSV���ZZZ�QEFQHZV�FRP�SROLWLFV�MXVWLFH�GHSDUWPHQW�RDWK�
NHHSHUV�OHDGHU�FRRUGLQDWHG�SURXG�ER\V�FDSLWRO�ULRW�SURVHFXWRUV�
VD\�Q�������!�>$FFHVVHG���$SULO�����@��0DOOLQ��$��DQG�3HUHLUD��
I., 2021. Capitol riot suspects who allegedly brought zip ties, wore 
tactical gear arrested��>RQOLQH@�$%&�1HZV��$YDLODEOH�DW���KWWSV���
DEFQHZV�JR�FRP�86�FDSLWRO�ULRW�VXVSHFWV�DOOHJHGO\�EURXJKW�]LS�
WLHV�ZRUH�VWRU\"LG ��������!�>$FFHVVHG���$SULO�����@�
20�7KH�9LFH�3UHVLGHQW�PRVW�GHFLGHGO\�GRHV�not�KDYH�WKH�DELOLW\�WR�
FDOO�LQ�any National Guard of any�NLQG�±�WKH�3UHVLGHQW�alone may 
FDOO�LQ�WKH�'�&��1DWLRQDO�*XDUG��,Q�DQ\�RWKHU�FLUFXPVWDQFH��VXFK�
DQ�DFWLRQ�E\�D�9LFH�3UHVLGHQW�ZRXOG�OLNHO\�EH�SODFHG�XQGHU�KHDY\�
VFUXWLQ\��OHJDO�RU�RWKHUZLVH��See Collins, K., Cohen, Z., Starr, B. 
DQG�+DQVOHU��-���������Pence took lead as Trump initially resisted 
sending National Guard to Capitol��>RQOLQH@�&11��$YDLODEOH�DW��
�KWWSV���ZZZ�FQQ�FRP������������SROLWLFV�SHQFH�QDWLRQDO�JXDUG�
LQGH[�KWPO!�>$FFHVVHG���$SULO�����@�
21�7HG�%DUUHWW�	�0DQX�5DMX��US Capitol secured, 4 dead after 
rioters stormed the halls of Congress to block Biden’s win. [online] 
&11���������$YDLODEOH�DW���KWWSV���ZZZ�FQQ�FRP������������
SROLWLFV�XV�FDSLWRO�ORFNGRZQ�LQGH[�KWPO!�>$FFHVVHG���$SULO�����@�
22�2U��TXLWH�OLWHUDOO\��WKH�QDWLRQ¶V�Capitol Complex.
23�,W�LV�QRW�WKH�DLP�RI�WKLV�SDSHU�WR�HQJDJH�LQ�QRYHO�KLVWRULFDO�
UHVHDUFK�RU�UHKDVK�WKH�ZRUN�DOUHDG\�XQGHUWDNHQ�E\�KLVWRULFDO�DQG�
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OHJDO�VFKRODUV��,�DLP�WR�UHFRXQW�WKH�KLVWRU\�RI�WKH�$FW�LQVRIDU�DV�
LW�LV�UHOHYDQW�WR�SURYLGH�FRQWH[W�IRU�HYHQWV�LQ�WKH���st�FHQWXU\��)RU�
PRUH�RQ�WKH�KLVWRU\�RI�WKH�,QVXUUHFWLRQ�$FW�PRUH�VSHFL¿FDOO\��see 
generally Banks, supra QRWH����+RIIPHLVWHU��supra�QRWH����DQG�
9ODGHFN��supra�QRWH����)RU�PRUH�RQ�WKH�KLVWRU\�RI�PLOLWDU\�DFWLRQ�LQ�
WKH�8QLWHG�6WDWHV��see generally Coakley, supra�QRWH�����6FKLHSV��
supra note 13, and Laurie, infra�QRWH����
24 Coakley, supra note 12, 23.
25 Ibid., at 22. See also infra note 93 for the modern instantiation of 
this requirement.
�� Ibid.
�� Ibid.
�� Ibid.
29 Ibid.����-���
30 Ibid.�����
31 Ibid., ���-���
32 Ibid.�����
33 Ibid.
34 Ibid.����-���
35 Ibid.
�� Ibid. Filibustering�KHUH�PHDQV�³WR�FDUU\�RXW�LQVXUUHFWLRQLVW�
DFWLYLWLHV�LQ�D�IRUHLJQ�FRXQWU\�´�0HUULDP�:HEVWHU�'LFWLRQDU\ 
�RQOLQH�HG���������,W�VHHPV�WKDW��KDG�%XUU�JRWWHQ�KLV�ZD\��WKH�
6SDQLVK�ZRXOG�KDYH�KDG�WR�LQYRNH�D�VRUW�RI�,QVXUUHFWLRQ�$FW�RI�
their own. 
���,ELG���DW����
���,ELG���DW�����
39 Ibid.
40�,ELG���DW����WR����
41�,ELG���DW�����See also supra�QRWH���IRU�WKH�GLFWLRQDU\�GH¿QLWLRQ�RI�
posse comitatus.
42 Ibid.��DW����WR����
43 Ibid.��DW����
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44�,QVXUUHFWLRQ�$FW�RI�������FK��������6WDW������
45 Ibid.����-90.
������8�6����������������
���+RIIPHLVWHU��supra�QRWH��������
�� Ibid.
49����8�6��������������������
50����8�6�����������
51����8�6�����DW������������See also�+RIIPHLVWHU��supra�QRWH����DW�
�����7KH�³UHSXEOLFDQ´�UHTXLUHPHQW�IRU�6WDWHV�IURP�WKH�&RQVWLWXWLRQ�
UHDGV�DV�IROORZV��³7KH�8QLWHG�6WDWHV�VKDOO�JXDUDQWHH�WR�HYHU\�
6WDWH�LQ�WKLV�8QLRQ�D�5HSXEOLFDQ�)RUP�RI�*RYHUQPHQW��DQG�VKDOO�
SURWHFW�HDFK�RI�WKHP�DJDLQVW�,QYDVLRQ��DQG�RQ�$SSOLFDWLRQ�RI�WKH�
/HJLVODWXUH��RU�RI�WKH�([HFXWLYH��ZKHQ�WKH�/HJLVODWXUH�FDQQRW�EH�
FRQYHQHG��DJDLQVW�GRPHVWLF�9LROHQFH�´�8�6��&2167��DUW���������
52����8�6�����DW����
53 Coakley, supra�QRWH�����DW�����
54�&OD\WRQ�'��/DXULH�	�5RQDOG�+��&ROH��The role of federal military 
IRUFHV�LQ�GRPHVWLF�GLVRUGHUV�����������. Washington, D.C.: Center 
RI�0LOLWDU\�+LVWRU\��8�6��$UP\��S��������������
55����8�6��&RGH���������)RU�PRUH�RQ�WKH�$FW�LWVHOI��see generally 
0DWWKHZ�&DUOWRQ�+DPPRQG��The Posse Comitatus Act: A Principle 
in Need of Renewal�����:DVK��8��/��4�������������
�������8�6�������������
���6FKHLSV��supra note 13, at 44.
�� Ibid., at 34.
59 Ibid., at 45.
�� Supra note 15.
���6FKHLSV� supra note 13, at 93.
�� Ibid.´
�� See�VXSUD�QRWH���IRU�WKH�GH¿QLWLRQ�RI�posse comitatus.
���6FKHLSV��supra�QRWH���������
���,ELG�����-191.
�� Ibid, 191.
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�� Ibid, 204.
�� Ibid������
�� Ibid, 324.
�� Ibid, 305.
�� Supra note 13.
���6FKHLSV��supra note 13, 441.
�� Ibid������
������8�6��&RGH�&K�����������
������8�6��&RGH�&K�����������
�� Ibid.
���)RU�PRUH�RQ�WKHVH�FDVHV��see generally�9ODGHFN��supra�QRWH���DQG�
+RIIPHLVWHU��supra�QRWH���
������8�6��&RGH�&K�����������
�� Ibid.
������8�6��&RGH�&K�����������
������8�6��&RGH�&K�����������
���+HUHLQDIWHU�UHIHUUHG�WR�DV�DQ�,GHQWL¿FDWLRQ�5HTXLUHPHQW.
������8�6��&RGH�&K�����������
������8�6��&RGH�&K�����������
������8�6��&RGH�&K�����������
�� Ibid.
������8�6��&RGH�&K������������+HUHLQDIWHU�UHIHUUHG�WR�DV�WKH�
Proclamation Requirement.
�� Supra�QRWH����
�� Supra�QRWH����
90 Supra note 90.
91 Supra note 92.
92����8�6��&RGH�&K������������
93����8�6��&RGH�&K�������������
94����8�6��&RGH�&K�������������See also Klehm, supra note 21.
95�8�6��&2167��DUW���������
�� Collins, supra note 23. 
�� Supra note 19.
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�� Supra�QRWH����
99�5RE�.X]QLD�HW��DO���+RZ�7UXPS�DOOLHV�VWRNHG�WKH�ÀDPHV�DKHDG�
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FRXOG�KDSSHQ�DW�VRPH�SRLQW�LQ�WKH�QHDU�IXWXUH��See Cas Mudde, 
A far-right threat shut down US Congress this week. Why aren’t 
we talking about it?��>RQOLQH@�7KH�*XDUGLDQ����������$YDLODEOH�
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��0D\�����@��See also Mudde, supra note 122.
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How Brown Died: An Autopsy into the 
Causes of Modern Segregation 
7KHRGRUH�*UD\HU�_�6ZDUWKPRUH�&ROOHJH

Edited by Isabel Coberly, Cassandra Cordie, Kay Barber, Chloe 
Tung, Irie Sentner

Abstract

:KLOH�WKH������ODQGPDUN�6XSUHPH�&RXUW�FDVH�Brown v Board of 
Education of Topeka�LV�KHOG�LQ�WKH�FROOHFWLYH�$PHULFDQ�FRQVFLRXVQHVV�DV�D�VDFUHG�
SURQRXQFHPHQW�RI�HTXDOLW\�LQ�$PHULFDQ�VFKRROV��WKLV�FRXQWU\�KDV�QHYHU�OLYHG�XS�
WR�WKH�KROGLQJ¶V�SURPLVH��5DFLVW�KRXVLQJ�SROLFLHV�DQG�PLJUDWRU\�SDWWHUQV�KDYH�
UHVXOWHG�LQ�$PHULFDQ�VFKRROV�WKDW�DUH�EDVWLRQV�RI�HYHU�LQFUHDVLQJ�VHJUHJDWLRQ�

DQG�LQHTXDOLW\��$OWKRXJK�PRGHUQ�GD\�GH�IDFWR�VHJUHJDWLRQ�VLWV�LQ�FRQWLQXLW\�ZLWK�
the 1954 Brown�KROGLQJ��ZKLFK�VSRNH�LQ�VZHHSLQJ�WHUPV�DERXW�WKH�QHHG�IRU�

LQWHJUDWLRQ�DQG�SURYLGHG�OLWWOH�LPSOHPHQWDWLRQ�JXLGDQFH��WKH�\HDUV�GLUHFWO\�DIWHU�
Brown�VDZ�D�SHULRG�RI�JHQXLQH�SURJUHVV��7KH�FXUYLOLQHDU�WUDMHFWRU\�RI�VFKRRO�
VHJUHJDWLRQ�WKXV�EHJDQ�ZLWK�WKH�:DUUHQ�&RXUW¶V�SULRULWL]DWLRQ�RI�ORFDO�FRQWURO��
ZKLFK�DOORZHG�6RXWKHUQ�VFKRRO�GLVWULFWV�WR�GLVREH\�LQWHJUDWLRQ�RUGHUV��+RZHYHU��
WKH�&RXUW�FKDQJHG�FRXUVH��UHLQYLJRUDWLQJ�%URZQ�LQ�WKH�����V�E\�OHYHUDJLQJ�

(OHPHQWDU\�DQG�6HFRQGDU\�(GXFDWLRQ�$FW��(6($��IXQGV�DQG�FRHUFLYH�PHDVXUHV�
WR�IRUFH�QRQ�FRPSOLDQW�GLVWULFWV�WR�LQWHJUDWH��1RQHWKHOHVV��WKH�Brown holding 
HQGHG�EDFN�ZKHUH�LW�VWDUWHG��ZLWK�WKH�5HKQTXLVW�DQG�%HUJHU�&RXUWV�OLPLWLQJ�WKH�
VFRSH�RI�MXGLFLDO�LQYROYHPHQW�WR�FDVHV�RI�GH�MXUH�VHJUHJDWLRQ�DQG�SULRULWL]LQJ�

ORFDO�FRQWURO�RYHU�FRXUW�VXSHUYLVLRQ��7KLV�ZHDNHQLQJ�RI�Brown, without outright 
DEDQGRQPHQW��KDV�DOORZHG�$PHULFD�WR�KROG�RQ�WR�WKH�KROGLQJ¶V�VWRU\�DQG�

SURPLVH�ZKLOH�FUHDWLQJ�WKH�SHUPLVVLRQ�VWUXFWXUH�IRU�SROLF\PDNHUV�WR�HPSOR\�
OHJDOLVWLF��FRORU�EOLQG�MXVWL¿FDWLRQV�WR�HQG�SROLFLHV�OLNH�UDFH�FRQVFLRXV�FROOHJH�
DGPLVVLRQV��6XFK�SROLFLHV�H[SRVH�%URZQ¶V�IXQGDPHQWDO�ÀDZ��LWV�SULRULWL]DWLRQ�
RI�VSDWLDO�SUR[LPLW\�RYHU�TXDOLW\�HGXFDWLRQ��IRUFLQJ�$PHULFDQV�WR�ORRN�EH\RQG�

FRXUWV�IRU�VROXWLRQV�WR�XQHTXDO�HGXFDWLRQ�
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I. America’s Brown Myth

5HVSRQGLQJ�WR�D�TXHVWLRQ�SRVHG�GXULQJ�KHU�FRQ¿UPDWLRQ�
KHDULQJ�E\�6HQDWRU�$P\�.OREXFKDU��WKHQ�-XGJH�$P\�&RQH\�
%DUUHWW�FKDUDFWHUL]HG Brown v Board of Education of Topeka as 
FRQVWLWXWLQJ�RQH�RI�D�KDQGIXO�RI�³VXSHU�SUHFHGHQWV�´�D�FDVH�³VR�ZHOO�
HVWDEOLVKHG´�WKDW�RYHUWXUQLQJ�LW�ZRXOG�EH�³XQWKLQNDEOH�´1 She’s 
right. Brown LV�DQ�³LFRQ�´�³VDFUHG´2 LQ�$PHULFDQ�MXULVSUXGHQFH�
ODUJHO\�IRU�ZKDW�LW�UHSUHVHQWV��7KH�FDVH�LV�FUXFLDO�WR�DQ�$PHULFDQ�
WHOHRORJ\�WKDW�KROGV�WKDW�ZKLOH�WKH�FRXQWU\�PD\�KDYH�KDG�D�UDFLVW�
SDVW��WKH�QDWLRQ�DQG�&RQVWLWXWLRQ�DUH�FRORU�EOLQG�WRGD\��Brown is 
VR�FOHDUO\�LQJUDLQHG�LQ�WKH�$PHULFDQ�FROOHFWLYH�FRQVFLRXVQHVV�WKDW�
WKH�FRXQWU\�RIWHQ�PRPHQWDULO\�ORVHV�VLJKW�RI�WKH�FDVH¶V�FHQWUDO�
LVVXH��VFKRRO�GHVHJUHJDWLRQ��+RZHYHU��LQ�FRPSDULQJ�Brown’s 
GHVHJUHJDWLRQ�DLPV�ZLWK�WKH�PDWHULDO�FKDQJHV�WKDW�RFFXUUHG�LQ�
$PHULFDQ�FODVVURRPV��LW�LV�HYLGHQW�WKDW�WKH�KROGLQJ¶V�UHODWLYH�
VXFFHVV�LV�IDU�OHVV�LFRQLF²DQG�IDU�OHVV�LPSDFWIXO²WKDQ�ZKDW�WKH�
QDWLRQ�SHUFHLYHV�DW�SUHVHQW�

7RGD\��$PHULFD¶V�VFKRROV�DUH�EDVWLRQV�RI�VHJUHJDWLRQ��2I�
WKH����PLOOLRQ�VWXGHQWV�ZKR�DWWHQG�SXEOLF�VFKRROV��RYHU�KDOI�VLW�
GRZQ�HDFK�GD\�LQ�D�de facto�VHJUHJDWHG�FODVVURRP�3�%ODFN�VWXGHQWV�
DUH�¿YH�WLPHV�PRUH�OLNHO\�WKDQ�ZKLWH�VWXGHQWV�WR�DWWHQG�KLJKO\�
VHJUHJDWHG�VFKRROV��WKRVH�LQ�ZKLFK�WKH�PDMRULW\�RI�WKHLU�SHHUV�DUH�
%ODFN�RU�EURZQ�4�6XFK�VHJUHJDWLRQ�LQWHUDFWV�SHUQLFLRXVO\�ZLWK�
UHVLGHQWLDO�SRYHUW\�WR�SURGXFH�D�GLVFRXUDJLQJ�SLFWXUH�RI�$PHULFD¶V�
SXEOLF�VFKRRO�V\VWHP��$������VWXG\�FRQGXFWHG�E\�WKH�QRQSUR¿W�
(G%XLOG�IRXQG�WKDW�PDMRULW\�ZKLWH�VFKRRO�GLVWULFWV�UHFHLYHG�����
ELOOLRQ�PRUH�LQ�IXQGLQJ�WKDQ�PDMRULW\�QRQZKLWH�VFKRROV�LQ������5 

7KHVH�IXQGLQJ�GLVSDULWLHV�FDXVH�UHDO�KDUP��ZLWK�VWXGHQWV�LQ�SRRUHU�
GLVWULFWV�VFRULQJ����SHUFHQW�ORZHU�RQ�VWDQGDUGL]HG�WHVWV�WKDQ�WKHLU�
wealthier white peers.��6XFK�VHJUHJDWLRQ�LV�QRW�D�QHZ�SKHQRPHQRQ��
$V�8QLYHUVLW\�RI�3HQQV\OYDQLD�SURIHVVRU�RI�HGXFDWLRQ�DQG�
GHPRJUDSK\�(ULND�)UHQNHQEXUJ�QRWHG�LQ�������WKHUH�KDVQ¶W�EHHQ�D�
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VLQJOH�\HDU�LQ�$PHULFDQ�KLVWRU\�GXULQJ�ZKLFK�DW�OHDVW����SHUFHQW�RI�
%ODFN�VWXGHQWV�DWWHQGHG�PDMRULW\�ZKLWH�VFKRROV�� 

As residential patterns lead to de facto segregation of 
SXEOLF�VFKRROV�DFURVV�WKH�FRXQWU\��VFKRRO�VHJUHJDWLRQ�FRQWLQXHV�WR�
ZRUVHQ��$FFRUGLQJ�WR�WKH�1DWLRQDO�&HQWHU�RQ�(GXFDWLRQ�6WDWLVWLFV��
WKH�QXPEHU�RI�VFKRROV�FODVVL¿HG�DV�VHJUHJDWHG��LQ�ZKLFK�OHVV�WKDQ�
���SHUFHQW�RI�VWXGHQWV�DUH�ZKLWH��KDV�QHDUO\�GRXEOHG�EHWZHHQ�
�����DQG��������$OWKRXJK�VFKRODUV�OLNH�0DQKDWWDQ�,QVWLWXWH�IHOORZ�
5REHUW�9HU%UXJJHQ�FUHGLW�WKLV�FKDQJH�WR�DQ�LQFUHDVH�LQ�WKH�QXPEHU�
RI�PLQRULW\�VWXGHQWV�LQ�WKH�$PHULFDQ�SXEOLF�VFKRRO�V\VWHP�DQG�
FKDQJLQJ�QDWLRQDO�GHPRJUDSKLFV��LW�LV�LPSRVVLEOH�WR�LJQRUH�WKDW�
VWXGHQWV�RI�FRORU�KDYH�LQFUHDVLQJO\�DWWHQGHG�VFKRROV�LQ�ZKLFK�WKH�
PDMRULW\�RI�VWXGHQWV�DUH�%ODFN�DQG�EURZQ�VLQFH������9�$V�3ULQFHWRQ�
8QLYHUVLW\�3URIHVVRU�RI�VRFLRORJ\�3DWULFN�6KDUNH\�DOVR�QRWHV��WKLV�
ODFN�RI�LQWHUUDFLDO�LQWHUDFWLRQ�LQ�ERWK�VFKRROV�DQG�RWKHU�FRPPXQLW\�
VSDFHV�UHVXOWV�LQ�³LQKHULWHG�LQHTXDOLW\�´�7KLV�OHDGV�WR�VWXGHQWV�LQ�
VHJUHJDWHG�ORZ�LQFRPH�QHLJKERUKRRGV�EHLQJ�XQDEOH�WR�FOLPE�XS�
WKH�VRFLDO�ODGGHU�JHQHUDWLRQ�DIWHU�JHQHUDWLRQ�10 

*LYHQ�WKHVH�WUHQGV�RI�VFKRRO�VHJUHJDWLRQ��WKHUH�LV�QR�
HPSLULFDO�UHDVRQ�WR�EHOLHYH�WKDW�WKH�QH[W����\HDUV�ZLOO�EH�DQ\�
GLIIHUHQW�WKDQ�WKH�SDVW�����,Q�IDFW��VFKRROV�PD\�EHFRPH�PRUH�
VHJUHJDWHG�DV�$PHULFD¶V�FRQWLQXHG�DIIDLU�ZLWK�Brown URPDQWLFL]HV�
WKH�QRWLRQ�RI�FRORU�EOLQGQHVV�WR�VRPH�ZLWKLQ�WKH�SROLW\��0DQ\�
FRQVHUYDWLYH�WKLQNHUV�GUDZ�RQ�Brown’s SURQRXQFHPHQW�WKDW�
³VHSDUDWH�HGXFDWLRQDO�IDFLOLWLHV�DUH�LQKHUHQWO\�XQHTXDO´�WR�DUJXH�
WKDW�DOO�UDFH�FRQVFLRXV�SROLFLHV�DUH�XQFRQVWLWXWLRQDO�11 Those who 
VXEVFULEH�WR�WKLV�DSSURDFK��RQH�WKDW�<DOH�/DZ�6FKRRO�SURIHVVRU�
-DFN�%DONLQ�WHUPV�³DQWLFODVVL¿FDWLRQ�´�FRQWHQG�WKDW�WKH�VROXWLRQV�
WR�UDFLDO�GLVSDULWLHV�ZLWKLQ�WKH�HGXFDWLRQ�V\VWHP�OLH�LQ�VLPSO\�
LJQRULQJ�UDFH�DV�D�IDFWRU�LQ�GHFLVLRQ�PDNLQJ�12 While this post-
UDFLDO�ZRUOG�LV�WKHRUHWLFDOO\�DSSHDOLQJ��HPSLULFDOO\��ZH�REVHUYH�WKDW�
UDFH�FRQWLQXHV�WR�SOD\�D�UROH�LQ�LQVWDQFHV�RI�FRORU�EOLQG�GHFLVLRQ�
PDNLQJ��)RU�LQVWDQFH��6WX\YHVDQW�+LJK�6FKRRO��RQH�RI�1HZ�<RUN�
&LW\¶V�PRVW�SUHVWLJLRXV�VHFRQGDU\�VFKRROV��ZDV�PDQGDWHG�E\�WKH�
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&LW\�WR�XVH�WKH�6SHFLDOL]HG�+LJK�6FKRRO�$GPLVVLRQV�7HVW�LQ�������
$V�WKH�VROH�IDFWRU�LQ�GHWHUPLQLQJ�VFKRRO�DGPLVVLRQ��WKLV�UDFH�
QHXWUDO�DGPLVVLRQV�H[DP�OHG�WR�6WX\YHVDQW�DGPLWWLQJ�D�FODVV�WKDW�
ZDV������SHUFHQW�%ODFN�LQ�D�FLW\�ZKHUH�%ODFN�LQGLYLGXDOV�FRPSULVH�
���SHUFHQW�RI�LWV�SRSXODWLRQ�13�,Q�OLJKW�RI�WKH�REVHUYHG�IDLOXUH�RI�D�
FRORU�EOLQG�DSSURDFK��WKRVH�RQ�WKH�$PHULFDQ�SROLWLFDO�OHIW�RSW�IRU�
ZKDW�%DONLQ�WHUPV�DQ�³DQWLVXERUGLQDWLRQ�DSSURDFK�´14�5RRWHG�LQ�
Brown’s SURPLVH�RI�FRUUHFWLQJ�D�KLVWRULF�ZURQJ��WKLV�DSSURDFK�LV�
JURXQGHG�LQ�QRWLRQV�RI�HTXLW\�LQ�FRQWUDVW�WR�WKH�DQWLFODVVL¿FDWLRQ�
SULQFLSOH¶V�SUHIHUHQFH�IRU�HTXDOLW\��

'HVSLWH�WKHVH�HPSLULFDO�ÀDZV�RI�UDFH�QHXWUDO�HGXFDWLRQ�
SROLF\��FRQVHUYDWLYHV�FRQWLQXH�WR�DUJXH�WKDW�WKH������Brown 
KROGLQJ�GHPDQGV�D�FRORU�EOLQG�VWDQGDUG��7KLV�ORJLF�LV�HSLWRPL]HG�
in Students for Fair Admissions Inc. v President & Fellows 
of Harvard College, D�FDVH�FXUUHQWO\�RQ�WKH�6XSUHPH�&RXUW�
GRFNHW��$OWKRXJK�WKH�FDVH�QRPLQDOO\�FRQFHUQV�+DUYDUG¶V�
XVH�RI�D�³VXEMHFWLYH´�SHUVRQDO�PHWULF�WKDW�SHWLWLRQHUV�FODLP�
XQIDLUO\�GLVFULPLQDWHV�DJDLQVW�$VLDQ�$PHULFDQV��LW�KDV�EURDG�
LPSOLFDWLRQV�RQ�UDFH�EDVHG�DGPLVVLRQV��7KH�FDVH�RIIHUV�WKH�
&RXUW¶V�����FRQVHUYDWLYH�PDMRULW\�WKH�³FKDQFH�WR�HQG�DI¿UPDWLYH�
DFWLRQ�DW�XQLYHUVLWLHV�´15�'RLQJ�VR�ZRXOG�FHPHQW�Brown as an 
DQWLFODVVL¿FDWLRQ�KROGLQJ�UDWKHU�WKDQ�RQH�SURPRWLQJ�HTXLW\�DQG�
antisubordination. It would end Brown’s promise of desegregation 
E\�SHUPLWWLQJ�FRORU�EOLQG�SROLFLHV�WKDW�DUH�IDFLDOO\�QHXWUDO�\HW�
UHVXOW�LQ�RQ�WKH�JURXQG�VHJUHJDWLRQ�LQ�$PHULFD¶V�FODVVURRPV��
The petitioner’s brief in Students for Fair Admissions Inc. makes 
UHSHDWHG�UHIHUHQFHV�WR�Brown DV�WKH�UDWLRQDOH�IRU�D�FRORU�EOLQG�
KROGLQJ��LW�EX\V�LQWR�Brown’s SRVW�UDFLDO�P\WK. Therefore, the brief 
DUJXHV��³VSHFLDO�DFFRPPRGDWLRQV´�DQG�IXUWKHU�SURJUHVV�LQ�VFKRRO�
GHVHJUHJDWLRQ�DUH�QRW�QHFHVVDU\��� 

:KLOH�WKLV�SRVW�UDFLDO�ZRUOG�KDV�QHYHU�H[LVWHG�LQ�
$PHULFDQ�SXEOLF�VFKRROV, WKH�FRXQWU\�ZDV�DW�OHDVW�KHDGLQJ�LQ�
WKH�ULJKW�GLUHFWLRQ�LQ�WKH�GHFDGHV�LPPHGLDWHO\�IROORZLQJ�Brown. 
*URXQGHG�LQ�WKH�EHOLHI�WKDW�LQWHJUDWLRQ�ZRXOG�LPSURYH�HGXFDWLRQDO�
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RXWFRPHV�IRU�%ODFN�VWXGHQWV��VFKRROV�WRRN�GUDVWLF�VWHSV�WR�DFKLHYH�
GHVHJUHJDWLRQ�GXULQJ�WKLV�SHULRG��7KHVH�PHDVXUHV�ZHUH�HIIHFWLYH��
%HWZHHQ������DQG�������VRXWKHUQ�VWDWHV�VDZ�D����SHUFHQW�LQFUHDVH�
in the number of nonwhite students attending majority-white 
VFKRROV����7KLV�LQFUHDVH�ZDV�DFFRPSDQLHG�E\�PRGHVW�JDLQV�LQ�DOO�
UHJLRQV�RI�WKH�FRXQWU\�RWKHU�WKDQ�WKH�1RUWKHDVW�ZKHUH�de facto 
VHJUHJDWLRQ²VHJUHJDWLRQ�WKDW�H[LVWHG�RXWVLGH�RI�WKH�ERXQGV�RI�
Brown DQG�MXGLFLDOO\�DYDLODEOH�UHPHG\²SUHYDLOHG��$V�VXFK��
Brown�IROORZHG�D�FXUYLOLQHDU�WUDMHFWRU\��EHJLQQLQJ�DQG�HQGLQJ�ZLWK�
VHJUHJDWLRQ�LQ�$PHULFDQ�FODVVURRPV�EXW�ZLWK�VRPH�JHQXLQH�PRYHV�
toward integration in between.

The story of Brown begins with a holding far less 
SRZHUIXO�DQG�³LFRQLF´�WKDQ�WKH�RQH�ZKLFK�H[LVWV�LQ�RXU�FROOHFWLYH�
FRQVFLRXVQHVV��(PEROGHQHG�E\�WKH�&LYLO�5LJKWV�$FW�RI������DQG�
D�FKDQJH�LQ�QDWLRQDO�SRSXODU�VHQWLPHQW��WKH�IHHEOH�Brown was 
UHYLYHG�LQ�WKH�����V��+RZHYHU��WKDW�SURJUHVV�FDPH�WR�D�FORVH�LQ�
WKH�����V�DV�WKH�FRQVHUYDWLYH�%XUJHU�&RXUW�SLJHRQKROHG�Brown in 
Milliken v Bradley �������� and�.H\HV�Y�'HQYHU�6FKRRO�'LVWULFW�
�������19�HQVXULQJ�WKDW�WKH�&RXUW�FRXOG�RQO\�DFW�LQ�FDVHV�ZLWK�
GHPRQVWUDEOH�VHJUHJDWLYH�LQWHQW��'HFDGHV�ODWHU��WKH�FRQVHUYDWLYH�
5HKQTXLVW�&RXUW�RI�WKH�����V�GHDOW�WKH�¿QDO�EORZ�IRU�Brown 
E\�SULRULWL]LQJ�ORFDO�FRQWURO�RYHU�SUHVHQW�VHJUHJDWLRQ�ZKHUHYHU�
possible in Oklahoma City %RDUG�RI�(GXFDWLRQ�Y�'RZHOO�������,20 
Freeman v Pitts ������,21 and Missouri v. Jenkins �������22 This 
FRQVHTXHQWO\�DOORZHG�IRU�VFKRRO�GLVWULFWV�WR�UHVHJUHJDWH��UHWXUQLQJ�
WR�D�OHYHO�RI�VHJUHJDWLRQ�QRW�VHHQ�VLQFH�������Students for Fair 
Admissions Inc. offers the Court the opportunity to further 
OLPLW�LQWHJUDWLRQ�HIIRUWV�E\�IDYRULQJ�D�FRORU�EOLQG�UHDGLQJ�RI�WKH�
KROGLQJ�WKDW�ZRXOG�OLPLW�WKH�DELOLW\�RI�VWXGHQWV�RI�FRORU�WR�DFFHVV�
SUHVWLJLRXV�XQLYHUVLWLHV��,Q�WKLV�SRVLWLRQ��Brown EHFRPHV�PRUH�
GDQJHURXV�WKDQ�EHQH¿FLDO��DOORZLQJ�$PHULFD�WR�KROG�RQ�WR�LWV�SRVW�
VHJUHJDWLRQ�VWRU\�ZLWKRXW�OLYLQJ�XS�WR�LWV�SURPLVH��
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II. With No Deliberate Speed

Brown LWVHOI�GLG�SDLQIXOO\�OLWWOH�WR�HIIHFWXDWH�WKH�LQWHJUDWLRQ�
RI�$PHULFDQ�SXEOLF�VFKRROV��:KLOH�WKH������KROGLQJ�VSRNH�
LQ�VZHHSLQJ�WHUPV�DERXW�WKH�QHHG�IRU�VFKRRO�LQWHJUDWLRQ��WKH�
FRPSOH[LW\�RI�WKH�LVVXH��DORQJ�ZLWK�&KLHI�-XVWLFH�(DUO�:DUUHQ¶V�
GHVLUH�IRU�D�XQDQLPRXV�KROGLQJ��OHG�WKH�&RXUW�WR�GHOD\�DFWXDO�
LPSOHPHQWDWLRQ��7KXV��WKH�&RXUW�GLYLGHG�Brown into two parts: 
Brown I and Brown II. While Brown I was full of lofty intentions, 
WKH�VRXUFH�RI�WKH�³Brown VWRU\´�JORVVHG�LQ�WKH�LQWURGXFWLRQ��
Brown II DWWHPSWHG�WR�WDQJLEO\�H[SRVH�WKH�URRWV�RI���WK�FHQWXU\�
segregation. Central to Brown II�ZDV�LWV�GHIHUHQFH�WR�GLVWULFW�
FRXUWV�WR�HQIRUFH�GHVHJUHJDWLRQ�PHDVXUHV��UHTXLULQJ�RQO\�WKDW�
WKH\�SURFHHG�ZLWK�³DOO�GHOLEHUDWH�VSHHG�´23 The Court argued 
WKDW�VXFK�GHIHUHQFH�ZDV�RSWLPDO��DV�ORZHU�FRXUWV�FRXOG�HQVXUH�
WKDW�LPSOHPHQWDWLRQ�ZDV�DFKLHYHG�LQ�³D�V\VWHPDWLF�DQG�HIIHFWLYH�
manner.24�+RZHYHU��8QLYHUVLW\�RI�9LUJLQLD�SURIHVVRU�.LPEHUO\�
-HQNLQV�5RELQVRQ�PDLQWDLQV�WKDW�WKH�³JUDGXDO�DSSURDFK´�RI�Brown 
II�ZDV�³WKH�SULFH�WKDW�VRPH�-XVWLFHV�LPSRVHG�IRU�DJUHHLQJ�WR�Brown 
I�´25�D�QHFHVVDU\�EXW�FRVWO\�FRQFHVVLRQ�WR�WKH�6RXWK�WKDW�OLPLWHG�
Brown’s power from day one. 

$V�WKH�&RXUW�SURYHG�XQDEOH�WR�HQDFW�VWURQJ�LPSOHPHQWDWLRQ�
PHDVXUHV��VRXWKHUQ�VWDWHV�PDLQWDLQHG�VFKRRO�VHJUHJDWLRQ�IRU�
PRUH�WKDQ�D�GHFDGH�DIWHU�WKH�Brown II holding. 8QOLNH�WKH�
DJJUHVVLYH�DQWL�LQWHJUDWLRQ�SROLFLHV�IHDWXUHG�LQ�KLVWRU\�ERRNV��WKH�
far more sinister story of the post-Brown South was one of quiet 
QRQFRPSOLDQFH��%RWK�HOHFWHG�RI¿FLDOV�DQG�GLVWULFW�FRXUWV�DQG�
LPSOHPHQWHG�³IUHHGRP�RI�FKRLFH´�SODQV�WKDW�DIIRUGHG�VWXGHQWV�WKH�
ULJKW�WR�FKRRVH�EHWZHHQ�DWWHQGLQJ�D�ZKLWH�RU�%ODFN�VFKRRO��� These 
plans manipulated Brown�E\�DUJXLQJ�WKDW�WKH�FDVH QHFHVVLWDWHG�
RQO\�D�QHJDWLYH�SURKLELWLRQ�RQ�H[SUHVVHG�VHJUHJDWLRQ��UDWKHU�WKDQ�
D�SRVLWLYH�UHTXLUHPHQW�WRZDUG�LQWHJUDWLRQ��,Q�WKLV�ZD\��VRXWKHUQ�
VFKRRO�GLVWULFWV�GHOD\HG�LQWHJUDWLRQ��XVLQJ�WKH�ODQJXDJH�RI�
³GHOLEHUDWH�VSHHG´�WR�LPSOHPHQW�GHVHJUHJDWLRQ�SODQV�WKDW�GLG�OLWWOH�
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WR�PDWHULDOO\�GHVHJUHJDWH�FODVVURRPV��
$V�VRXWKHUQ�VWDWHV�UHVLVWHG��WKH�6XSUHPH�&RXUW�FRQWLQXHG�WR�

UHDI¿UP�Brown without addressing the failures of implementation, 
UHQGHULQJ�WKH�FDVH�ZHDN�DQG�LQHIIHFWLYH��6XFK�IDLOXUHV�IHDWXUHG�LQ�
D�WULR�RI�VLPLODU�FDVHV�LQ�WKH�ODWH�����V�DQG�HDUO\�����V��Cooper 
v Aaron ��������� Goss v Board of Education of Knoxville, 
Tennessee���������� and�*ULI¿Q�Y�6FKRRO�%RDUG�RI�3ULQFH�(GZDUG�
County �������29�,Q�DOO�WKUHH�FDVHV��WKH�&RXUW�VWUXFN�GRZQ�EODWDQW�
VHJUHJDWLRQ�LQ�VFKRROV�ZKLOH�IDLOLQJ�WR�DQVZHU�WKH�ODUJHU�TXHVWLRQ�
RI�KRZ�V\VWHPLF�VHJUHJDWLRQ�VKRXOG�EH�UHPHGLHG�JHQHUDOO\��
:LWKRXW�MXGLFLDO�JXLGDQFH��VHJUHJDWLRQ�FRQWLQXHG�WKURXJKRXW�WKH�
6RXWK��:KDW�ZDV�UHTXLUHG�WR�DFKLHYH�UHDO�GHVHJUHJDWLRQ��DFFRUGLQJ�
WR�+DUYDUG�/DZ�SURIHVVRU�'HUULFN�%HOO��ZDV�D�³VSHFL¿F��MXGLFLDOO\�
PRQLWRUHG�SODQ´30�IRU�VFKRRO�LQWHJUDWLRQ��7KLV�W\SH�RI�SODQ�LV�
VHHQ�LQ�ODWHU�VFKRRO�VHJUHJDWLRQ�MXULVSUXGHQFH�EXW�ZDV�QRWDEO\�
absent in Brown’s HDUO\�HUD��5DWKHU�WKDQ�FUHDWLQJ�D�SODQ�WR�DGGUHVV�
GH¿FLHQFLHV�LQ�Brown II��WKH�&RXUW�GHOD\HG�DFWLRQ�DQG�NHSW�WKHLU�
rulings narrow.

7KLV�GHOD\��KRZHYHU��PD\�KDYH�EHHQ�RXW�RI�QHFHVVLW\�
UDWKHU�WKDQ�DSDWK\��8QLYHUVLW\�RI�&KLFDJR�ODZ�SURIHVVRU�*HUDOG�
5RVHQEHUJ�PDNHV�WKLV�DUJXPHQW��QRWLQJ�WKDW�WKH�&RXUW�ZRXOG�EH�
LQHIIHFWLYH�QR�PDWWHU�WKH�LPSOHPHQWDWLRQ�VFKHPH�LW�VHW�XS��IRU�
³WKH�FRXUW�DORQH�FDQ�QRW�HIIHFWXDWH�SROLF\�FKDQJH«RQO\�ZKHQ�
&RQJUHVV�DQG�WKH�H[HFXWLYH�EUDQFK�>DFW@�LQ�WDQGHP�ZLWK�WKH�FRXUWV�
>GRHV@�FKDQJH�RFFXU�´31�)RU�5RVHQEHUJ��WKLV�FRRSHUDWLRQ�¿UVW�EHJDQ�
ZLWK�WKH�&LYLO�5LJKWV�$FW�RI�������+RZHYHU��5RVHQEHUJ¶V�WKHVLV�
LV�LPSRVVLEOH�WR�VXEVWDQWLDWH�HPSLULFDOO\��DV�WKH�&RXUW�GLG�QRW�DFW�
RQ�LPSOHPHQWDWLRQ�XQWLO�WKH�ODWWHU�KDOI�RI�WKH�����V��:KLOH�WRGD\¶V�
SURSRQHQWV�RI�VFKRRO�GHVHJUHJDWLRQ�PLJKW�FRQVLGHU�WKH������
rulings futile, the intentions outlined in Brown I OD\�WKH�QRUPDWLYH�
JURXQG�IRU�WKH�ODUJHO\�HIIHFWLYH�H[HFXWLYH��OHJLVODWLYH��DQG�MXGLFLDO�
GHVHJUHJDWLRQ�HIIRUWV�WKDW�VXFFHHGHG�LW��
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III. Brown’s Return

� ,Q�������WKH�FRXQWU\�DEDQGRQHG�LWV�JUDGXDOLVW�DSSURDFK�
WR�VFKRRO�LQWHJUDWLRQ�WKURXJK�ERWK�OHJLVODWLYH�DQG�MXGLFLDO�DFWLRQ��
&RXUWV�ZHUH�FULWLFDO�LQ�DFFHOHUDWLQJ�GHVHJUHJDWLRQ�E\�OHYHUDJLQJ�
ODUJHU�OHJLVODWLYH�³FDUURWV´�DQG�MXGLFLDO�³VWLFNV´�WR�EULQJ�DERXW�
the integration that Brown I SURPLVHG��7KH�ELJ��QHZ�³FDUURW´�RI�
�����ZDV�WKH�(OHPHQWDU\�DQG�6HFRQGDU\�(GXFDWLRQ�$FW��(6($���
D�FRUQHUVWRQH�RI�3UHVLGHQW�/\QGRQ�-RKQVRQ¶V�ZDU�RQ�SRYHUW\�
WKDW�SURYLGHG�IHGHUDO�DLG�WR�VFKRROV�ZLWK�ODUJH�SHUFHQWDJHV�RI�
ORZ�LQFRPH�FKLOGUHQ�DV�D�PHDQV�RI�FORVLQJ�WKH�VNLOO�JDS�EHWZHHQ�
KLJK�DQG�ORZ�LQFRPH�VFKRRO�GLVWULFWV��:LWK�DGGLWLRQDO�¿QDQFLDO�
UHVRXUFHV��WKH�'HSDUWPHQW�RI�+HDOWK��(GXFDWLRQ��DQG�:HOIDUH�
�+(:��FRQGLWLRQHG�IHGHUDO�GROODUV�RQ�FRPSOLDQFH�ZLWK�DQWL�
VHJUHJDWLRQ�UXOHV�WKDW�IRUEDGH�³IUHHGRP�RI�FKRLFH�SODQV�´�$V�
5RVHQEHUJ�QRWHV��WKLV�DOORFDWLRQ�SXW�WKH�FRXUWV�LQ�D�SRZHUIXO�
SRVLWLRQ��E\�SODFLQJ�WKHP�LQ�FKDUJH�RI�HYDOXDWLQJ�GLVWULFW�
FRPSOLDQFH�ZLWK�+(:�VWDQGDUGV��WKH\�KDG�HIIHFWLYH�FRQWURO�RYHU�
WKH�JRYHUQPHQW�WDS�32�$OWKRXJK�WKH�(6($�³FDUURW´�QHYHU�PDGH�LWV�
ZD\�RQWR�WKH�6XSUHPH�&RXUW¶V�GRFNHW��FLUFXLW�FRXUWV�UHOLHG�KHDYLO\�
RQ�WKH�PRQH\�WR�IRUFH�GLVWULFW�FRXUWV�LQWR�FRPSOLDQFH��7ZR�FDVHV�
IURP�WKH�)LIWK�&LUFXLW�KHOS�LOOXVWUDWH�WKLV�XVH��)LUVW��LQ�Singleton v 
-DFNVRQ�0XQLFLSDO�6HSDUDWH�6FKRRO�'LVWULFW33 ������ and then in 
U.S. v Jefferson County34 ������� WKH�FLUFXLW�FRXUW�ERXQG�VFKRRO�
GLVWULFWV�WR�+(:�JXLGHOLQHV�E\�ZDUQLQJ�QRQFRPSOLDQW�GLVWULFW�
FRXUWV�WKDW�OHVV�VWULQJHQW�GHVHJUHJDWLRQ�RUGHUV�ZRXOG�QRW�EH�
upheld.35�7R�VRXWKHUQ�VWDWHV��D�ORVV�RI�(6($�GROODUV�PHDQW�WHDFKHU�
OD\RIIV��FXWV�WR�DIWHU�VFKRRO�SURJUDPPLQJ��DQG�IHZHU�WH[WERRNV�
DQG�VFKRRO�VXSSOLHV�LQ�WKH�PRVW�XQGHUVHUYHG�VFKRRO�GLVWULFWV��7KH�
SURVSHFW�RI�EXGJHW�FXWV�XOWLPDWHO\�SURYHG�WR�EH�PRUH�SDLQIXO�WKDQ�
LQWHJUDWLRQ�IRU�VRXWKHUQ�VFKRROV��HQDEOLQJ�WKH�&RXUW�WR�DFFHOHUDWH�
LWV�SDFH�

$V�IRU�³VWLFNV�´�WKH�&RXUW�FKDQJHG�FRXUVH�IURP�WKH�����V�
KROGLQJV�DQG�DOORZHG�IRU�PRUH�FRHUFLYH�PHDVXUHV�WR�HQVXUH�WKH�
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LQWHJUDWLRQ�RI�$PHULFD¶V�SXEOLF�VFKRROV��Green v County School 
Board �������� and Swann v Charlotte Mecklenburg Board of 
Ed. ���������HQFDSVXODWH�WKLV�FKDQJH��HDFK�VRXJKW�WR�FRUUHFW�IRU�
GLIIHUHQW�GH¿FLHQFLHV�RI�Brown II E\�QHFHVVLWDWLQJ�DQ�LPPHGLDF\�
that Brown ODFNHG����6FKRRO�ERDUGV�ZHUH�QRZ�UHTXLUHG�WR�³FRPH�
IRUZDUG�ZLWK�D�SODQ�WKDW�SURPLVHV�UHDOLVWLFDOO\�WR�ZRUN�«�now´�RU�
HOVH�IDFH�MXGLFLDO�VXSHUYLVLRQ�DQG�FRHUFLRQ�39�0RUHRYHU��WKH�&RXUW�
addressed Brown¶V�ODFN�RI�FODULW\�E\�HVWDEOLVKLQJ�WKDW�³IUHHGRP�RI�
FKRLFH´�SODQV�ZHUH�XQFRQVWLWXWLRQDO�DQG�WKDW�Brown QHFHVVLWDWHG�
LQWHJUDWLRQ��/DVWO\��WKH�&RXUW�FKDQJHG�FRXUVH�ZLWK�UHJDUG�WR�IRFXV��
$V�5RELQVRQ�QRWHV��³WKH�UXOLQJ�VKLIWHG�WKH�DWWHQWLRQ�IURP�SURFHVV�WR�
UHVXOWV�´40�7KH�SUHVHQFH�RI�DQWL�GLVFULPLQDWRU\�SROLF\�ZDV�QR�ORQJHU�
VXI¿FLHQW��SROLFLHV�ZHUH�UHTXLUHG�WR�OHDG�WR�UHDO�GHFUHDVHV�LQ�VFKRRO�
VHJUHJDWLRQ��0RUH�FRQFUHWHO\��LQ�Green, WKH�&RXUW�VSHFL¿FDOO\�
UHOLHG�RQ�WKH�SHUFHQWDJH�RI�%ODFN�VWXGHQWV�ZKR�FRQWLQXHG�WR�VLW�
LQ�DOO�%ODFN�FODVVURRPV�DV�WKH�MXVWL¿FDWLRQ�RI�LWV�KROGLQJ�WKDW�
1HZ�.HQW�&RXQW\�FRQWLQXHG�WR�PDLQWDLQ�D�GXDO�V\VWHP�´41 This 
QXDQFH�ZDV�UHLQIRUFHG�E\�ORZHU�FRXUWV��ZKLFK�DOVR�EHJDQ�WR�IRFXV�
RQ�LPSDFW�RYHU�SURFHVV�IRU�WKH�¿UVW�WLPH�VLQFH�Brown. Trying 
ZDV�QR�ORQJHU�HQRXJK��DQG�GLVWULFW�FRXUWV�ZHUH�UHTXLUHG�WR�IRFXV�
RQ�WDQJLEOH�UHDOLWLHV�LQVWHDG�RI�VFKRRO�ERDUG�SROLF\�LQ�GHFLGLQJ�
FDVHV��2Q�WKH�JURXQG��WKH�UXOLQJ�OHG�+(:�WR�UHTXLUH�WKDW�³DFWXDO�
LQWHJUDWLRQ´�EH�WKH�VWDQGDUG�IRU�GHVHJUHJDWLRQ�SODQV��'LVWULFWV�WKDW�
GLG�QRW�PHHW�WKLV�QHZ�VWDQGDUG��LQFOXGLQJ�WKRVH�ZKR�FRQWLQXHG�WR�
HPSOR\�³IUHHGRP�RI�FKRLFH´�SODQV��ZHUH�DW�ULVN�RI�ORVLQJ�(6($�
IXQGLQJ�DQG�WKHUHIRUH�LQFUHDVHG�FODVVURRP�GLYHUVLW\�WR�PHHW�WKH�
QHZ�³DFWXDO�LQWHJUDWLRQ´�VWDQGDUG�42 

Swann ZHQW�HYHQ�IXUWKHU�WKDQ�Green�E\�FRUUHFWLQJ�WKH�PDLQ�
GH¿FLHQF\�RI�Brown II: implementation. While Swann begins with 
a reiteration of Brown II’s GHIHUHQFH�WR�GLVWULFW�FRXUWV��WKH�UHVW�RI�
WKH�UXOLQJ�SURYLGHV�GLVWULFWV�ZLWK�H[SOLFLW�VWUDWHJLHV�IRU�DFKLHYLQJ�
LQWHJUDWLRQ��7KH�XVH�RI�UHYLVHG�DWWHQGDQFH�]RQHV�ZKLFK�UHGUHZ�
GLVWULFW�OLQHV�WR�FUHDWH�PRUH�GLYHUVH�FODVVURRPV��DV�ZHOO�DV�EXVLQJ�
ZKLFK�PRYHG�VWXGHQWV�EHWZHHQ�VFKRRO�GLVWULFWV��ZHUH�QRZ�RQ�WKH�
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table. Swann’s takeaway ZDV�WKDW�GLVWULFW�FRXUWV�KDG�EURDG�OHHZD\�
WR�LPSOHPHQW�UHPHGLDO�PHDVXUHV�WKDW�ZRXOG�LQWHJUDWH�FODVVURRPV��
3ROLFLHV�OLNH�EXVVLQJ��ZKLFK�LPSRVHG�VLJQL¿FDQW�EXUGHQV�RQ�
VWXGHQWV��ZHUH�GHHPHG�MXGLFLDOO\�DSSURSULDWH��/RZHU�FRXUWV�
IROORZHG�VXLW�DQG�EHJDQ�WR�HQIRUFH�UHPHGLHV�WKDW�ZHUH�HTXDOO\�RU�
similarly burdensome.

'HVSLWH�WKH�LPSURYHPHQWV�LQ�ERWK�Swann and Green, the 
IRFXV�LQ�HDFK�RQ�GH�MXUH segregation laid the groundwork for the 
Court’s failure to address the de facto�VHJUHJDWLRQ�RI�WKH�����V��
7KH�IRUPHU�FRQFHUQV�VHJUHJDWLRQ�E\�ODZ��DV�VHHQ�LQ�6RXWKHUQ�-LP�
&URZ�OHJLVODWLRQ��ZKLOH�WKH�ODWWHU�GHDOV�ZLWK�VHJUHJDWLRQ�E\�IDFW��
VHJUHJDWLRQ�WKDW�ÀRZV�IURP�WKH�UDFLDO�UHVLGHQWLDO�VHJUHJDWLRQ�WKDW�
DULVHV�IURP�GLIIHUHQWLDO�PLJUDWRU\�SDWWHUQV�EHWZHHQ�%ODFN�DQG�
ZKLWH�$PHULFDQV��$OWKRXJK�Brown, Swann, and Green dealt with 
GH�MXUH�segregation, de facto VHJUHJDWLRQ�EHFDPH�WKH�SULPDU\�
GULYHU�RI�VFKRRO�VHJUHJDWLRQ�DV�WKH�FRXQWU\�PRYHG�WKURXJK�WKH���WK�
FHQWXU\��7KH�SUREOHP�IRU�VFKRRO�LQWHJUDWLRQ�DGYRFDWHV�LV�WKDW�WKH�
&RXUW�IHOW�FRQVWUDLQHG�LQ�LWV�DELOLW\�WR�UHPHG\�de facto segregation. 
$V�3HSSHUGLQH�8QLYHUVLW\�ODZ�SURIHVVRU�-DPHV�0F*ROGULFN�QRWHV��
XQGHU�WKH�VWDWH�DFWLRQ�GRFWULQH��WKH�&RXUW�YLHZHG�LWVHOI�DV�XQDEOH�
WR�DGMXGLFDWH�DQ\WKLQJ�RWKHU�WKDQ�VHJUHJDWLRQ�E\�ODZ�43 While the 
����V�VDZ�WKH�DVFHQGDQFH�RI�D�OHJDO�VFKHPH�DGHSW�DW�KDQGOLQJ�WKH�
YHVWLJHV�RI�-LP�&URZ��WKDW�VDPH�VFKHPH�OHIW�ODUJH�JDSV�UHJDUGLQJ�
MXGLFLDOO\�DYDLODEOH�UHPHGLHV�IRU�de facto segregation. Thus, 
Green and Swann��ZKLOH�RIWHQ�YLHZHG�DV�WKH�KLJKZDWHU�PDUN�IRU�
integration efforts, also foreshadowed the ultimate death of Brown 
LQ�WKH�IDFH�RI�WKH�FKDQJLQJ�ZRUOG�RI�WKH�����V�DV�VHJUHJDWLRQ�E\�
ODZ�JDYH�ZD\�WR�UDFLDO�UHVLGHQWLDO�VHJUHJDWLRQ��

IV. Desegregation Losses of the 1970s

1HZ�IURQWLHUV�ZHUH�HPHUJLQJ�LQ�WKH�GHVHJUHJDWLRQ�¿JKW��
2I�WKH�SUREOHPV�WKDW�SODJXHG�VFKRRO�GHVHJUHJDWLRQ�HIIRUWV�LQ�WKH�
����V��QR�RWKHU�KDPSHUHG�SURJUHVV�OLNH�ZKLWH�ÀLJKW�IURP�XUEDQ�
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DUHDV��ZKLFK�SRVHG�D�QHZ�VHW�RI�FKDOOHQJHV��$V�ZKLWH�$PHULFDQV�
SDFNHG�XS�DQG�KHDGHG�WR�WKH�VXEXUEV��VFKRRO�GLVWULFW�OLQHV�
FRQWLQXHG�WR�FRUUHVSRQG�ZLWK�FLW\�ERXQGDULHV��7KLV��LQFLGHQWDOO\��
VHUYHG�WR�GHFUHDVH�LQWUDGLVWULFW�VHJUHJDWLRQ�DV�WKH�GLVWULFWV�
WKHPVHOYHV�EHFDPH�PRUH�PRQRFKURPDWLF��ZKLOH�EULQJLQJ�DERXW�
D�VLJQL¿FDQW�ULVH�LQ�LQWHUGLVWULFW�VHJUHJDWLRQ��2Q�WKH�JURXQG��WKH�
VXEVWDQWLYH�GLIIHUHQFH�EHWZHHQ�WKHVH�W\SHV�RI�VHJUHJDWLRQ�LV�
YLUWXDOO\�QRQH��$�VWXGHQW�LQ�D�VHJUHJDWHG�FODVVURRP�LV�D�VWXGHQW�
LQ�D�VHJUHJDWHG�FODVVURRP��%XW�WKH�&RXUW�LQ�Milliken v Bradley 
�������KHOG�WKDW�WKLV�ZDVQ¶W�WKH�FDVH��WKDW�LQ�WHUPV�RI�MXGLFLDOO\�
DYDLODEOH�UHPHG\��OLWWOH�FRXOG�EH�GRQH�DERXW�WKH�VHJUHJDWLRQ�RI�
WKH�LQWHUGLVWULFW�YDULHW\��'HVSLWH�LWV�EURDG�LPSOLFDWLRQV�RQ�WKH�
possible remedies for de facto�VFKRRO�VHJUHJDWLRQ��WKH�FDVH�LWVHOI�
FRQFHUQHG�GH�MXUH�VHJUHJDWLRQ�LQ�D�VLQJOH�GLVWULFW�ZLWKLQ�WKH�'HWURLW�
PHWURSROLWDQ�DUHD��7KH�GLVWULFW��IRXQG�WR�EH�YLRODWLQJ�WKH�+LJK�
Court’s holding in Brown, ZDV�IRUFHG�WR�LPSRVH�D�PXOWL�GLVWULFW�
integration plan. )RU�WKH�6XSUHPH�&RXUW��WKLV�UHPHG\�FURVVHG�
WKH�OLQH��IRU�³ZLWKRXW�DQ�LQWHUGLVWULFW�YLRODWLRQ�DQG�LQWHUGLVWULFW�
HIIHFW��WKHUH�LV�QR�FRQVWLWXWLRQDO�ZURQJ�FDOOLQJ�IRU�DQ�LQWHUGLVWULFW�
UHPHG\�´44�7KLV�KROGLQJ�KDG�D�GHYDVWDWLQJ�HIIHFW�RQ�GHVHJUHJDWLRQ��
$V�%HUNHOH\�/DZ�6FKRRO�SURIHVVRU�(UZLQ�&KHPHULQVN\�QRWHV��
LI�MXGLFLDO�LQMXQFWLRQV�FRXOGQ¶W�LQYROYH�PXOWLSOH�GLVWULFWV��WKHUH�
ZDV�QR�VROXWLRQ�WR�ZKLWH�ÀLJKW�VHJUHJDWLRQ��³WKHUH�DUH�VLPSO\�QRW�
HQRXJK�ZKLWH�VWXGHQWV�LQ�WKH�FLW\��RU�HQRXJK�$IULFDQ�$PHULFDQ�
VWXGHQWV�LQ�WKH�VXEXUEV�´45�$V�WKH�GHFDGH�SURJUHVVHG��LQWUDGLVWULFW�
VHJUHJDWLRQ�GHFOLQHG�ZKLOH�LQWHUGLVWULFW�VHJUHJDWLRQ�URVH��EULQJLQJ�
PRUH�DQG�PRUH�VFKRROV�LQWR�WKLV�UHDOP�RI�VHJUHJDWLRQ�ZLWKRXW�D�
MXGLFLDOO\�DYDLODEOH�UHPHG\��� 

0HDQZKLOH��VFKRROV�LQ�WKH�1RUWK��ZKHUH�GXDO�VFKRRO�
systems had not been maintained, remained highly segregated as 
LQWHJUDWLRQ�PHWKRGV�VXFK�DV�EXVVLQJ�VSDUNHG�VLJQL¿FDQW�SXEOLF�
UHVLVWDQFH��7KH�FKDOOHQJH�KHUH��DV�VHHQ�DERYH��LV�WKDW�QRUWKHUQ�
VFKRRO�VHJUHJDWLRQ�LV�QRW�WKH�UHVXOW�RI�H[SUHVVHG�VWDWH�ODZ��$V�D�
UHVXOW��WKHVH�FDVHV�SURYHG�GLI¿FXOW�WR�DGMXGLFDWH�EHFDXVH�WKH�&RXUW�

160



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

ODFNHG�D�UHOHYDQW�VWDQGDUG�IRU�HYDOXDWLQJ�VFKRRO�VHJUHJDWLRQ�WKDW�
H[LVWHG�RXWVLGH�WKH�GRPDLQ�RI�-LP�&URZ��,Q�.H\HV�Y�'HQYHU�6FKRRO�
'LVWULFW�������� WKH�&RXUW�FUHDWHG�RQH�WKDW�VLJQL¿FDQWO\�OLPLWHG�
QRUWKHUQ�SODLQWLIIV¶�DELOLW\�WR�DFKLHYH�UHOLHI��'HVSLWH�ZLQQLQJ�WKH�
EDWWOH�E\�IRUFLQJ�WKH�'HQYHU�VFKRRO�GLVWULFW�WR�LQWHJUDWH��LQWHJUDWLRQ�
proponents lost the war: the Supreme Court set a standard that 
UHTXLUHG�SODLQWLIIV�WR�SURYH�³VHJUHJDWLYH�LQWHQW´�WR�JDLQ�UHOLHI��7KH�
SUHVHQFH�RI�VHJUHJDWLRQ�ZDV�QR�ORQJHU�HQRXJK�WR�FRQVWLWXWH�DQ�
HTXDO�SURWHFWLRQ�YLRODWLRQ����0RUHRYHU��WKH�&RXUW�GLG�QRW�FODULI\�LWV�
YDJXH�VWDQGDUG��PDNLQJ�LW�GLI¿FXOW�WR�SURYH�VFKRRO�VHJUHJDWLRQ�LQ�
XELTXLWRXV²EXW�PRUH�FRYHUW²LQVWDQFHV�RI�de facto segregation.

7KHVH�KROGLQJV��LQ�HIIHFW��FUHDWHG�D�QHDUO\�XQVFDODEOH�KXUGOH�
LQ�JDLQLQJ�UHOLHI�LQ�LQVWDQFHV�RI�de facto segregation. In order to 
gain relief, the plaintiff must satisfy the Keyes requirement by 
SURYLQJ�WKDW�WKH�VFKRRO�GLVWULFW�LV�QRW�RQO\�LQFLGHQWDOO\�VHJUHJDWHG�
EXW�WKDW�WKLV�VHJUHJDWLRQ�LV�LQWHQWLRQDO��(YHQ�LI�VHJUHJDWLRQ�LV�
SURYHG��DQ�LQWHUGLVWULFW�UHPHG\�ZLOO�DOPRVW�FHUWDLQO\�QRW�EH�
permitted under Milliken, resulting in a system only equipped to 
KDQGOH�LQWUDGLVWULFW�LQVWDQFHV�RI�GH�MXUH segregation. But by the 
����V��$PHULFD�KDG�ODUJHO\�PRYHG�RQ�IURP�-LP�&URZ�VHJUHJDWLRQ��
it was de facto segregation from here on out. 

V. The Era of Localization

If Brown ZDV�SLJHRQKROHG�LQ�WKH�����V��LW�ZDV�RXWULJKW�
DEDQGRQHG�LQ�WKH�����V�DV�WKH�5HKQTXLVW�&RXUW�HQGHG�VXFFHVVIXO�
VFKRRO�GHVHJUHJDWLRQ�RUGHUV��8QLYHUVLW\�RI�&DOLIRUQLD�/RV�$QJHOHV�
SURIHVVRU�*DU\�2U¿HOG�DUJXHV�WKDW�VXFK�DEDQGRQPHQW�ZDV�D�
VLJQL¿FDQW�IDFWRU�LQ�WKH�ULVH�RI�VFKRRO�VHJUHJDWLRQ�GXULQJ�WKH�
1990s.���+DUYDUG�/DZ�6FKRRO�SURIHVVRU�0DUN�7XVKQHW�SURYLGHV�
EOXQWHU�DQDO\VLV��WKH�SHULRG�LV�FKDUDFWHUL]HG�E\�D�&RXUW�WKDW�
EHOLHYHG�LW�KDG�VLPSO\�³GRQH�HQRXJK´�RQ�WKH�LVVXH�RI�VFKRRO�
desegregation.49�7KH�FRQVHUYDWLYH�PDMRULW\¶V�IHGHUDOLVW�VHQVLELOLWLHV�
ZRQ�RXW�DV�WKH�&RXUW�UHSHDWHGO\�UXOHG�WR�UH�HPSKDVL]H�ORFDO�

161



&2/80%,$�81'(5*5$'8$7(�/$:�5(9,(:

FRQWURO��HYHQ�DV������SHUFHQW�RI�%ODFN�VWXGHQWV�FRQWLQXHG�WR�VLW�
LQ�FODVVURRPV�LQ�ZKLFK�PRUH�WKDQ����SHUFHQW�RI�WKHLU�SHHUV�ZHUH�
VWXGHQWV�RI�FRORU�LQ�������7KH�ZRUN�RI�LQWHJUDWLRQ�ZDV�IDU�IURP�
RYHU��EXW�WKLV�SUHIHUHQFH�IRU�ORFDOLVP�FHPHQWHG�WKH�ORVVHV�RI�WKH�
����V�DQG�HQDEOHG�IXUWKHU�VHJUHJDWLRQ�WKURXJKRXW�WKH�FRXQWU\�

In Oklahoma City %RDUG�RI�(GXFDWLRQ�Y�'RZHOO���������
WKH�&RXUW�VLJQDOHG�WR�ERDUGV�RI�HGXFDWLRQ�QDWLRQZLGH�WKDW�WKH�HUD�
RI�FRXUW�VXSHUYLVLRQ�ZDV�HQGLQJ��2NODKRPD�&LW\¶V�HQIRUFHPHQW�
SODQ�ZDV�WR�EH�OLIWHG�EHFDXVH�³IHGHUDO�VXSHUYLVLRQ�RI�ORFDO�VFKRRO�
systems [has always] been intended as a temporary measure to 
UHPHG\�SDVW�GLVFULPLQDWLRQ�´50�7KXV��RQFH�D�VFKRRO�ZDV�GHHPHG�WR�
KDYH�LPSOHPHQWHG�WKH�SODQ�³WR�WKH�H[WHQW�SRVVLEOH�´51�HQIRUFHPHQW�
ZRXOG�VWRS��HYHQ�LI�WKHUH�ZHUH�UHDVRQDEOH�JURXQGV�WR�EHOLHYH�WKDW�
GLVWULFWV�ZRXOG�UHWXUQ�WR�SROLFLHV�WKDW�UHLQIRUFH�VHJUHJDWLRQ�RQFH�
the order was lifted. 

7KH�UXOLQJ��LQ�HIIHFW��GLG�WKUHH�WKLQJV��)LUVW��LW�VLJQDOHG�WR�
VFKRRO�GLVWULFWV�WKDW�FRXUW�RUGHUV�ZHUH�QRW�D�IRUHYHU�SURVSHFW�DQG�
WKDW�LI�WKH\�FRPSOLHG�ORQJ�HQRXJK��WKH\�ZRXOG�UHJDLQ�ORFDO�FRQWURO�
DQG�EH�DEOH�WR�UH�HQJDJH�LQ�GLVFULPLQDWRU\�SUDFWLFHV�52�6HFRQG��
LW�OHVVHQHG�WKH�EXUGHQ�RQ�VFKRRO�GLVWULFWV��IRFXVLQJ�RQ�WKH�H[WHQW�
WR�ZKLFK�GLVWULFWV�tried�WR�LPSOHPHQW�WKH�FRXUW�RUGHU�UDWKHU�WKDQ�
WKH�H[WHQW�WR�ZKLFK�VFKRROV�DFWXDOO\�GHVHJUHJDWHG�53 Finally, the 
IRFXV�RQ�³SDVW´�GLVFULPLQDWLRQ�LQGLFDWHG�WKDW��ZKLOH�WKH�&RXUW�
UHPDLQHG�LQWHUHVWHG�LQ�UHPHG\LQJ�WKH�YHVWLJHV�RI�-LP�&URZ��LW�GLG�
not plan to address the more pressing issue of de facto segregation. 
5RELQVRQ�JRHV�DV�IDU�DV�WR�VD\�WKDW��FRPELQHG��WKHVH�IDFWRUV�
³UHFRQVWLWXWLRQDOL]H>G@�VFKRRO�VHJUHJDWLRQ�´�DOORZLQJ�³GLVWULFWV�WKDW�
KDG�EHHQ�IRXQG�WR�KDYH�HQJDJHG�LQ�LQWHQWLRQDO�GLVFULPLQDWLRQ´�WR�
VLPSO\�FRQWLQXH�WKH�SUDFWLFH�RQFH�WKH\�ZHUH�QR�ORQJHU�XQGHU�&RXUW�
order.54�6HJUHJDWLRQ�ZDV�HVVHQWLDOO\�OHJDO�LQ�$PHULFD�RQFH�PRUH�

7KH�&RXUW�WRRN�DQRWKHU�VWHS�WRZDUG�UH�FRQVWLWXWLRQDOL]LQJ�
VFKRRO�VHJUHJDWLRQ�LQ�Freeman v Pitts ������.55 +HUH��-XVWLFHV�
took 'RZHOO�D�VWHS�IXUWKHU��KDPVWULQJLQJ�GLVWULFW�FRXUWV¶�DELOLW\�WR�
HQIRUFH�LQWHJUDWLRQ�HIIRUWV�E\�DOORZLQJ�IRU�SDUWLDO�XQLWDU\�VWDWXV��,Q�
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RWKHU�ZRUGV��LQ�VLWXDWLRQV�ZKHUH�WKH�GLVWULFW�FRXUW�LQMXQFWLRQ�KDG�
PXOWLSOH�SDUWV²IRU�LQVWDQFH��RQH�PDQGDWLQJ�UDFLDO�SDULW\�DPRQJ�
IDFXOW\�DQG�DQRWKHU�DPRQJ�VWXGHQWV²RQFH�D�GLVWULFW�ZDV�IRXQG�
WR�KDYH�IXOO\�FRPSOLHG�ZLWK�RQH�SRUWLRQ�RI�WKH�RUGHU��WKDW�SRUWLRQ�
FRXOG�QR�ORQJHU�EH�YLHZHG��,W�ZDV�WKURXJK�WKLV�OHQV�WKH�&RXUW�
UHOHDVHG�'H.DOE�&RXQW\¶V�VFKRRO�GLVWULFW�IURP�IRXU�RXW�RI�VL[�
SRUWLRQV�RI�LWV�FRXUW�RUGHU�ZKLOH�UHWDLQLQJ�WKH�RWKHU�WZR��,Q�GRLQJ�
VR��WKH�&RXUW�FRQFHGHG�WKDW�WKH�VFKRRO�GLVWULFW�KDG�QRW�VXI¿FLHQWO\�
FRPSOLHG�ZLWK�D�WKLUG�RI�LWV�MXGLFLDOO\�PDQGDWHG�LQWHJUDWLRQ�
UHTXLUHPHQWV�ZKLOH�VLPXOWDQHRXVO\�OLPLWLQJ�LWV�DELOLW\�WR�HQIRUFH�
integration in Dekalb County. In other words, the Court weakened 
LWV�RYHUVLJKW�FDSDFLW\�LQ�D�GLVWULFW�WKDW�ZDV�DFWLYHO\�HQJDJHG�LQ�
VHJUHJDWLRQ�E\�LWV�RZQ�DFFRXQW��$V�GLUHFWRU�RI�WKH�1DWLRQDO�&HQWHU�
IRU�/DZ�DQG�(FRQRPLF�-XVWLFH�'HQQLV�3DUNHU�SRLQWV�RXW��WKH�
KROGLQJ�GHPRQVWUDWHV�D�EDVLF�ODFN�RI�XQGHUVWDQGLQJ�IRU�WKH�PXOWLSOH�
ZD\V�GLIIHUHQW�³DVSHFWV�RI�VFKRRO�RSHUDWLRQV�ZRUN�WRJHWKHU�WR�DIIHFW�
WKH�H[SHULHQFH�RI�LQGLYLGXDO�VWXGHQWV�´�� Thus, Freeman�GUDVWLFDOO\�
LQFUHDVHG�WKH�ULVN�RI�VFKRRO�UHVHJUHJDWLRQ��DOORZLQJ�GLVWULFWV�ZLWK�
partial unitary status to be deregulated while maintaining many of 
WKHLU�H[LVWLQJ�UDFLVW�SUDFWLFHV�

Freeman GLG�PRUH�WKDQ�MXVW�KLJKOLJKW�D�SUHIHUHQFH�IRU�ORFDO�
FRQWURO��LW�LQWURGXFHG�WKH�YHU\�QRWLRQ�RI�ORFDO�FRQWURO�DV�D�YLUWXH�LQ�
DQG�RI�LWVHOI��-XVWLFH�.HQQHG\�VD\V�DV�PXFK�LQ�Freeman, writing 
IRU�D�XQDQLPRXV�&RXUW�WKDW�³UHWXUQLQJ�VFKRROV�WR�FRQWURO�RI�ORFDO�
DXWKRULWLHV�DW�WKH�HDUOLHVW�SUDFWLFDEOH�GDWH�LV�HVVHQWLDO�WR�UHVWRUH�
WKHLU�WUXH�DFFRXQWDELOLW\�LQ�RXU�JRYHUQPHQW�V\VWHP�´���0F*ROGULFN�
argues that this posture was a break from the past, for while 
ORFDOLVP�ZDV�FRQVLGHUHG�LQ�FDVHV�IURP�Green to Milliken, “it was 
only in Freeman�WKDW�ORFDOLVP�EHFDPH�D�FRPSHWLQJ�JRDO�´���+HUH��
ORFDO�FRQWURO�ZDV�EDODQFHG�DJDLQVW�GHVHJUHJDWLRQ�DV�DQ�LQKHUHQW�
JRRG�ZLWK�WKH�SRWHQWLDO�WR�RXWZHLJK�FODVVURRP�VHJUHJDWLRQ��

7KH�5HKQTXLVW�&RXUW�XVHG�WKH�ORJLF�RI�ORFDO�FRQWURO�WR�
build on Milliken, IXUWKHU�OLPLWLQJ�WKH�VFRSH�RI�MXGLFLDOO\�DYDLODEOH�
remedies for integration efforts in Missouri v Jenkins ������. 
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In many ways, Jenkins ZDV�DQ�DWWLWXGLQDO�UHMHFWLRQ�RI�Swann. 
Whereas Swann SURYLGHG�IRU�EURDG�GLVWULFW�FRXUW�DXWKRULW\�WR�
FRUUHFW�WKH�SDVW�LOOV�RI�VHJUHJDWLRQ��Jenkins SODFHG�FOHDU�OLPLWV�RQ�
HQIRUFHPHQW��PDNLQJ�LW�HYHQ�HDVLHU�IRU�D�GLVWULFW�WR�FODLP�XQLWDU\�
VWDWXV��,Q�WHUPV�RI�WKH�VXEVWDQWLYH�KROGLQJ��WKH�&RXUW�¿UVW�IRXQG�
WKDW�WKH�XVH�RI�D�PDJQHW�VFKRRO�V\VWHP�WR�FUHDWH�D�PXOWL�GLVWULFW��
PXOWL�UDFLDO�HGXFDWLRQDO�H[SHULHQFH�YLRODWHG�Milliken� VHFRQG��
WKDW�PDQGDWLQJ�VDODU\�LQFUHDVHV�WR�DWWUDFW�D�FRPSHWHQW��GLYHUVH�
VWDII�FRQVWLWXWHG�MXGLFLDO�ODZPDNLQJ�DQG�ZDV�WKHUHIRUH�QRW�D�
MXGLFLDOO\�DYDLODEOH�UHPHG\��DQG�¿QDOO\��WKDW�UDFLDO�GLVSDULWLHV�LQ�
WHVW�VFRUHV�ZHUH�DQ�LQVXI¿FLHQW�EDVLV�IRU�FRQWLQXHG�VXSHUYLVLRQ��
$V�&KHPHULQVN\�QRWHV��WKHVH�¿QGLQJV�VHQW�D�FOHDU�VLJQDO�WR�ORZHU�
FRXUWV��³WKH�WLPH�KDV�FRPH�WR�HQG�GHVHJUHJDWLRQ�RUGHUV�´59�'LVWULFW�
FRXUWV�OLVWHQHG��ZRUNLQJ�VSHHGLO\�WR�³IUHH´�VFKRRO�GLVWULFWV�IURP�WKH�
³RSSUHVVLYH´�UHPHGLHV�RI�Green and Swann.�/RFDOLVP�KDG�ZRQ�RXW�
RYHU�GHVHJUHJDWLRQ��OHDYLQJ�WKRVH�LQ�VHJUHJDWHG�FODVVURRPV�ZLWK�
IHZ�MXGLFLDO�RSWLRQV�OHIW�RQ�WKH�WDEOH��

VI. Conclusion

%\�������LQ�Parents Involved in Community Schools v 
6HDWWOH�6FKRRO�'LVWULFW��WKH�&RXUW�FXW�RII�QHDUO\�DOO�DYHQXHV�IRU�
DFKLHYLQJ�UDFLDOO\�HTXLWDEOH�SXEOLF�VFKRROV��KROGLQJ�WKDW�QRW�
RQO\�FRXUWV�EXW�DOVR�GHPRFUDWLFDOO\�HOHFWHG�ERDUGV�RI�HGXFDWLRQ�
ZHUH�EDUUHG�IURP�FRQVLGHULQJ�UDFH�WR�DFKLHYH�UDFLDO�EDODQFH�LQ�
SXEOLF�VFKRROV����5HO\LQJ�RQ�D�SHUYHUVH�QRWLRQ�RI�FRORU�EOLQGQHVV�
WKDW�HTXDWHV�DQ\�UDFLDO�FODVVL¿FDWLRQ�VFKHPH²HYHQ�IRU�UHPHGLDO�
SXUSRVHV²DV�UDFLVW��WKH�&RXUW�IRXQG�WKDW�XVLQJ�UDFH�DV�D�WLH�
EUHDNHU�LQ�VHOHFWLYH�KLJK�VFKRRO�DGPLVVLRQV�FRQVWLWXWHG�UDFH�EDVHG�
GLVFULPLQDWLRQ��7KXV��HYHQ�ZKHQ�PRVW�GLVWULFW�UHVLGHQWV�ZDQW to 
GHVHJUHJDWH�WKHLU�SXEOLF�VFKRROV��WKH\�IDFH�REVWDFOHV�LQ�GRLQJ�VR��
Students for Fair Admissions Inc. FRXOG�WDNH�Parents Involved 
WR�LWV�ORJLFDO�FRQFOXVLRQ��SURKLELWLQJ�DOO�UDFH�EDVHG�FULWHULD�IRU�
DGPLVVLRQ�LQ�$PHULFDQ�VFKRROV��6XFK�D�GHFLVLRQ�ZRXOG�WXUQ�WKH�
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FDSLWDO�

6XFK�VHWEDFNV�KDYH�OHG�VRPH�WR�TXHVWLRQ�Brown¶V�YHU\�
ORJLF�DQG�SURJHQ\��&HQWUDO�WR�WKH�Brown KROGLQJ�LV�D�UHMHFWLRQ�
RI�VHJUHJDWLRQ�EHFDXVH�LW�LV�XQHTXDO��EXW�VFKRODUV�OLNH�'HUULFN�
%HOO�SRVLW�WKDW�VHJUHJDWLRQ�LV�QRW�DQG�VKRXOG�QHYHU�KDYH�EHHQ�WKH�
SULPDU\�FRQFHUQ��7KH�UHDO�LVVXH��WKH\�VD\��ZDV�WKDW�%ODFN�VWXGHQWV�
ZHUH�UHFHLYLQJ�DQ�LQIHULRU�HGXFDWLRQ��)RU�%HOO��SODFLQJ�%ODFN�
ERGLHV�QH[W�WR�ZKLWH�RQHV�VKRXOG�FRPH�VHFRQG�WR�VLPSO\�DFKLHYLQJ�
TXDOLW\�VFKRROV�IRU�VWXGHQWV�RI�FRORU����-XVWLFH�&ODUHQFH�7KRPDV�
makes the same argument in Zelman v Simmons-Harris ��������
D�FDVH�LQYROYLQJ�VFKRRO�YRXFKHUV� ³:KLOH�WKH�URPDQWLFL]HG�LGHDO�
RI�XQLYHUVDO�SXEOLF�HGXFDWLRQ�UHVRQDWHV�ZLWK�WKH�FRJQRVFHQWL�ZKR�
RSSRVH�YRXFKHUV��SRRU�XUEDQ�IDPLOLHV�MXVW�ZDQW�WKH�EHVW�HGXFDWLRQ�
IRU�WKHLU�FKLOGUHQ�´�� &RPLQJ�IURP�RSSRVLWH�HQGV�RI�WKH�SROLWLFDO�
VSHFWUXP��ERWK�%HOO�DQG�7KRPDV�DUWLFXODWH�D�SRVW�Brown YLVLRQ�WKDW�
SULRULWL]HV�WKH�TXDOLW\�RI�WKH�HGXFDWLRQ�VWXGHQWV�RI�FRORU�UHFHLYH�
RYHU�WKH�UDFLDO�FRPSRVLWLRQV�RI�WKHLU�FODVVURRPV��:KLOH�VXFK�D�
departure from Brown EULQJV�VFKRRO�LQWHJUDWLRQ�ODZ�LQWR�XQFKDUWHG�
MXULVSUXGHQWLDO�WHUULWRU\��WKH�&RXUW¶V�IRUHFORVXUH�RI�OHJLVODWLYH��
H[HFXWLYH��DQG�MXGLFLDO�VROXWLRQV�WR�GHVHJUHJDWLRQ�HIIRUWV�XQGHU�
Brown DQG�LWV�SURJHQ\�QHFHVVLWDWHV�VXFK�D�FKDQJH��)RU�SURSRQHQWV�
RI�VFKRRO�LQWHJUDWLRQ��KRZHYHU��VXFK�D�FKDQJH�LQ�OHJDO�FRQVHQVXV�
ZRXOG�OLNHO\�EH�D�ZHOFRPH�VKLIW��DOORZLQJ�FRXUWV�WR�SULRULWL]H�
HTXLWDEOH��TXDOLW\�HGXFDWLRQ�RYHU�VSDWLDO�SUR[LPLW\�
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