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LETTER FROM THE EDITORS-IN-CHIEF
Dear Reader,

 This issue of the Columbia Undergraduate Law Review leaves 
behind our traditional white cover, a legacy of our 2005 inaugural issue. 
The Editors-in-Chief are proud to present our selections for Spring 2018. 
We are similarly proud to bind the authors’ contributions, along with the 
work of our staff, within a cover that represents our publication’s renewed 
sense of progress and ambition.
 The Columbia Undergraduate Law Review has become the pri-
mary forum for undergraduate legal thought on campus. Our publication 
proudly lists more than fifty-five staff members across our Print, Online, 
and Business divisions. The Executive Editor of Print, Lucas Drill, led 
four editing groups that convened throughout the semester to carefully 
choose and rigorously edit the enclosed work. The Executive Editor of 
Online, Giselle Valdez, oversaw nine editors and nineteen writers to pro-
duce original roundtable-like analyses, accessible on our website. Finally, 
Katherine Ko, our Business Director, managed a team of Event Coordina-
tors who planned and executed two successful professional panel discus-
sions. 
 Recognizing our potential for a greater role in the Columbia 
community, we determined and accomplished a series of ambitious goals 
throughout the Spring semester. In January, we began our tenure with a 
redesigned and improved website. Our Publisher, Elizabeth Turovsky, 
successfully expanded our design staff; with her efforts, this edition will 
have more print copies than any in our publication’s history. We extend-
ed leadership opportunities to more members by introducing the Deputy 
Business Director and Webmaster positions. Our Executive Board also 
organized our first High School Essay Contest, engaging high schoolers 
around the nation in legal discourse. Finally, through informal discussions 
and outings, our staff grew together in both intellect and camaraderie.
 We are excited for the opportunities and challenges that lie ahead 
as we advance our editorial and publishing standards. With each passing 
semester, the Columbia Undergraduate Law Review strives to uphold 
intellectual discourse around undergraduate legal scholarship with even 
greater ambition than before. We hope you enjoy reading this testament to 
our work.

Sincerely,
Nikita Datta and Yerv Melkonyan
Editors-in-Chief



LETTER FROM THE EXECUTIVE EDITOR
Dear Reader,

On behalf of the Executive Board, I am proud to present the Spring 
2018 issue of the Columbia Undergraduate Law Review’s print journal. 
This semester, we had the difficult task of publishing only four articles out 
of the many high-quality submissions. We are proud to offer the following.
 In his article “Why Don’t Americans Hate First National Bank v. 
Bellotti?,” John Czubek discusses the relationship between two Supreme 
Court Cases, First National Bank of Boston v. Bellotti and Citizens United 
v. Federal Election Commission, both of which increased the presence 
of corporations in the world of campaign finance. Specifically, the article 
focuses on the American public’s contradictory reaction to each case.

“Implications and Potential Fallout from United States v. 
Nagarwala et al.,” by Jared Kelly, analyzes the balance between the Free 
Exercise Clause of the First Amendment and practices that are potentially 
detrimental to a child’s health. He uses female genital cutting as an 
example to demonstrate limitations on Free Exercise, although potential 
consequences of this limitation are also addressed.

In “Banning Anti-Personnel Landmines: The Death of the Perfect 
Soldier,” Pranaya Pahwa highlights the International Campaign to Ban 
Landmines’ successful effort to outlaw landmines by coordinating legal 
attacks and galvanizing public opinion. He argues that this dual approach 
proved instrumental in creating a global consensus against the weapons.

Finally, Joe Rabinovitsj, in his article “Regulating Hate Speech 
on Facebook: Taking Control of the Twenty-First Century Public Forum,” 
investigates Facebook’s position as a public forum and identifies an “echo 
chamber” phenomenon among its users. He then contends that Facebook’s 
“content-based speech distribution algorithm” should be regulated in order 
to constitutionally dilute the impact of hate speech.

With each continuing publication, the Columbia Undergraduate 
Law Review strives to foster intellectual debate and discussion of legal 
issues, especially among undergraduates. We hope that you enjoy reading 
our print journal.

Sincerely,
Lucas B. Drill
Executive Editor, Print
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The goal of the Columbia Undergraduate Law Review is to provide 
Columbia University, and the public, with an opportunity for the 
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Why Don’t Americans Hate First National 
Bank of Boston v. Belloti?

John Czubek | Boston University

Edited By: Helen Liu, Marco Della Genco, Emma Gomez, Anita Onyimah, 
Sarah Rosenberg, Isabelle Zaslavsky

Abstract

In 1978, the Supreme Court ruled on a now-forgotten case by 
the name of First National Bank of Boston v. Bellotti. This 

ruling later became the basis for the infamous Citizens United 
v. Federal Election Commission decision in 2010. Both cases 

affirmed and expanded the role of corporations in the elec-
tion financing process, yet the American public received each 
case in a markedly different fashion. While the general public 
vehemently denounced the Citizens United decision, they re-
mained almost entirely unfazed by the Bellotti decision. This 
article focuses on answering the question of why the public 

reacted so differently to these very similar cases. The present 
study adopts a historical analysis approach to assess several 
different factors that could have caused this inconsistency in 
public reaction. The findings of this article suggest that pal-

pable differences in the quantity of media coverage received, 
quality of media coverage received, public opinion about 

corporations, and exposure to political cues all play a role in 
resolving this apparent paradox.
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I. Introduction

         The case of Citizens United v. Federal Election Commission 
(2010) is widely regarded as one of the most controversial Supreme 
Court rulings in recent history. In its simplest form, the Citizens 
United decision, under the First Amendment, sanctioned unlimited 
spending on independent political broadcasts by corporations. Ac-
cording to Senator Bernard Sanders (I-VT), it represents “one of the 
worst Supreme Court decisions in the history of our country,” and 
former Secretary of State Hillary Clinton labeled it as “a decision 
that has undermined the election system in our country.”1,2 While 
Democrats in particular tend to be more outspoken in their criticism 
of the ruling, the disdain is far from divided along party lines. An 
ABC News/Washington Post poll found that eighty percent of all 
Americans oppose the decision, and sixty-five percent strongly op-
pose it.3

 One might reasonably conclude that for a ruling to be met 
with such enmity it must constitute a radical departure from any 
established precedent, but this is not the case. Over three decades 
before the Citizens United ruling, the Supreme Court held in First 
National Bank of Boston v. Bellotti (1978) that the First Amendment 
protected the rights of corporations to spend money with the sole 
intention of influencing an election. Whereas the Roberts Court was 
held that a corporation’s First Amendment right is indistinguishable 
from that of a person, it was the Burger Court that first established 
that the First Amendment applied to individuals and corporations 
equally in the realm of elections. Despite the fact that the Citizens 
United decision was largely based on the principle set forth in Bel-
lotti, the general public does not revile Bellotti in nearly the same 
way that it reviles Citizens United. 
 In the pages that follow, two questions that arise from this 
apparent inconsistency on behalf of the American public will be 
answered. First, given the tremendous opposition to the Roberts 
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Court’s Citizens United decision, why do Americans not similar-
ly condemn the Burger Court’s decision in Bellotti? And second, 
was the ruling in Citizens United simply the next incremental step 
within the framework established by the Bellotti, or did it indeed 
represent a substantial departure from the principle set forth by Bel-
lotti? To answer the former effectively, this paper looks to national 
newspaper articles from the years 1978 to 1985 that deal explicitly 
with First National Bank of Boston v. Bellotti in order to better un-
derstand public opinion after the case was decided. To answer the 
latter, existing legal scholarship and the full text of each decision are 
analyzed to determine whether there are any crucial distinctions be-
tween Bellotti and Citizens United that would justify the dissonance 
between the public’s perception of each case.

II. Literature Review

First National Bank of Boston v. Bellotti (1978)

         Existing scholarship regarding First National Bank of Bos-
ton v Bellotti (1978) will serve two distinct purposes towards recon-
ciling public disdain of Citizens United and indifference to Bellotti. 
In order to resolve this apparent paradox effectively, this paper’s 
research of Bellotti was divided into two separate categories to en-
sure that both facets of the case received appropriate attention. First, 
we will directly examine the Court’s decision in Bellotti so that we 
can ultimately compare and contrast it with the ruling in Citizens 
United, and second, we will investigate various scholarly legal ar-
ticles on the topic of Bellotti that were written before the Citizens 
United decision was released. It was methodologically important to 
consider only articles that were published before the Court ruled on 
Citizens United so that the academic community’s attitude towards 
Bellotti before it became the basis of a landmark Supreme Court 
case could be isolated and analyzed. 
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 Before we can properly engage in direct analysis of Bellotti, 
we must first understand its general background and case history. 
Massachusetts had regulated political election spending since the 
early 1900s, and corporations were initially prohibited from at-
tempting to influence an election.4 Decades later, in 1943, corpora-
tions were granted the right to spend money with the express aim of 
influencing the result of an election only if one of the repercussions 
of that election would directly affect the corporation’s holdings.5

 Unsurprisingly, the First Bank of Boston construed this new 
Massachusetts statute differently than the Massachusetts Attorney 
General had interpreted it at the time. First Bank of Boston intended 
to spend money to air its grievances about the newly-proposed bal-
lot initiative that would allow Massachusetts to implement a grad-
uated income tax, and the Attorney General notified the Bank that 
this behavior was barred because this particular ballot initiative did 
not directly affect the Bank’s “assets and holdings.”6 Just as Citi-
zens United would do thirty two years later, First National Bank of 
Boston argued that this statute unconstitutionally limited their First 
Amendment rights. The Supreme Court of Massachusetts responded 
by upholding the statute as Constitutional.7

 The Supreme Court narrowly overturned the Massachusetts 
Supreme Court’s decision in in a 5-4 ruling in favor of First National 
Bank of Boston. Perhaps indicative of the general public’s overall 
ignorance of the Bellotti case, a textbook version of the decision 
could not be located. The full text of the ruling––as found in Volume 
435 of the United States Supreme Court Case Law compilation––
was consulted instead, in which Justice Lewis F. Powell delivered 
the opinion of the Court. He based the opinion largely on the princi-
ple that the right to influence the outcome of an election is one of the 
fundamental rights protected by the First Amendment.8 Powell not-
ed that there would be little doubt that this type of speech would be 
protected if it were uttered by a person, and that “there is no support 
in the First or Fourteenth Amendment, or in this Court’s decisions, 
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for the proposition that such speech loses the protection otherwise 
afforded it by the First Amendment simply because its source is a 
corporation.”9

 Furthermore, Powell argued that the statute in question (lim-
iting the ability of corporations to spend money to influence an elec-
tion) simply could not “survive the exacting scrutiny required when 
the legislative prohibition is directed at speech itself and speech on 
a public issue.”10 Finally, Powell established that the “risk of corrup-
tion perceived in this Court’s decisions involving candidate elections 
is not present in a popular vote… Nor can the statute be justified on 
the asserted ground that it protects the rights of shareholders whose 
views differ from those expressed by management on behalf of the 
corporation. The statute is both underinclusive and overinclusive in 
serving this purpose, and therefore could not be sustained.”11 These 
are, almost to the letter, the same reasons that the Roberts Court 
gave in defense of its decision in Citizens United. 

Academic Reaction to First National Bank of Boston v. Bellotti 
(1978)

 As one might assume about as low-profile a case as Bellotti, 
there does not exist an abundance of legal analysis predicting its 
future ramifications. Despite that fact, we were able to find several 
quality pieces of scholarship that speak to the academic elite’s im-
mediate reaction to the Bellotti decision. This article explores the 
opinions of select academic elites to capture the nuance necessary to 
effectively answer whether Citizens United was a drastic departure 
from existing precedent.   
 Let us begin with Arthur S. Miller, “one of the nation’s top 
Constitutional authorities” of his time.12 In one of his articles, Miller 
dubbed Bellotti to be “arguably the most important First Amend-
ment decision in recent memory.”13 He was wholly unequivocal 
about what he (correctly) believed the ramifications of Bellotti to 
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be: the assets of corporations would be used for all types of political 
expression and persuasion. Miller’s tone throughout his article is 
scathing; he slams the Supreme Court for placing titans of indus-
try––such as AT&T and General Motors––on the same plane as any 
natural person and argues that the decision is nothing short of “inde-
fensible.”14

 Carl E. Schneider, a professor at Michigan Law School, did 
not defend the decision of the Court, but he did not employ the same 
vituperative tone as Miller. Schneider’s greatest criticism was that 
the Bellotti decision belonged in the Lochner Era because it featured 
a “remoteness from social reality.”15 Schneider’s primary thesis was 
not to analyze the Bellotti decision, but rather to argue that Bellot-
ti signified the beginning of an era of new jurisprudence, one he 
termed “new formalism.”16 New formalism, according to Schneider, 
is a way of legal decision making that erroneously bases its con-
clusions on a level of abstraction that actually serves to inhibit the 
Court from resolving its contemporary Constitutional questions.
 A paper jointly authored by Senator Gary Hart (D-CO) and 
William Shore, a professor of law at George Washington Univer-
sity, argued that the Court’s ruling in Bellotti is plainly incorrect, 
and made eerily accurate predictions about what the future state of 
politics would look like post-Bellotti. Hart and Shore contended that 
the effect of corporate contributions on political campaigns could be 
demonstrated, and that fact in itself may be sufficient to prompt fur-
ther legislation aimed at minimizing the effect of corporate wealth 
in the public arena.17 Ingeniously and immediately, Hart and Shore 
could foresee that “the Supreme Court’s decision [in Bellotti] raises 
the possibility that not only corporations, but also such entities as 
labor unions, partnerships, associations and political action commit-
tees will become even more financially involved in politics.”18

 Taken together, these three articles support the hypothesis 
that Citizens United was simply the next logical step after Bellotti. 
Miller, Hart, and Shore’s predictions about what the environment of 
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American politics would look like in the wake of Bellotti are almost 
entirely accurate, and the fact that these predictions are so accu-
rate strongly supports the idea that Citizens United was not a radical 
shift from existing precedent. Furthermore, these articles suggest 
that among members of the academic elite, the Bellotti decision was 
poorly received. In order to glean whether the general public re-
ceived Bellotti in a similar manner, we will later examine newspaper 
articles published within seven years of the Bellotti decision.

Citizens United v. Federal Election Commission (2010)

 Our investigation of Citizens United v. Federal Election 
Commission (2010) will be similar in some respects to our investiga-
tion of Bellotti. First, much like Bellotti, we will examine the actual 
decision of the case. Second, we will explore the existing scholar-
ship regarding the Citizens United decision in an attempt to ascer-
tain whether or not the academic community as a whole viewed the 
ruling as unsurprising. We need not emphasize the nuances of sev-
eral distinct individual reactions to Citizens United because we are 
not using these reactions to determine whether a hypothetical future 
case conforms to the newly established precedent. If the academic 
elite are unsurprised by the ruling, this provides strong evidence for 
the hypothesis that Citizens United was simply the next logical step 
after Bellotti. 
 Again, before we can analyze the ruling, we must first un-
derstand the context of the case. Citizens United is a Political Action 
Committee that sought an injunction to prevent the Bipartisan Cam-
paign Reform Act (BCRA) from applying to its full-length feature 
film titled Hillary: The Movie.19 The film portrays Secretary Clinton 
in an unfavorable light and was designed with the express purpose 
of influencing the outcome of the 2008 Presidential Election. Sec-
tion 203 of the BCRA bars corporations from contributing to “elec-
tioneering communications” from their general treasuries, and Cit-
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izens United argued that this section violated the First Amendment 
by limiting their speech.20 An electioneering communication is “any 
broadcast, cable, or satellite communication that refers to a clearly 
identified candidate for Federal office,” that is publicly distributed, 
and that is distributed within 30 days of a primary election.21 (Cit-
izens United also challenged the constitutionality of the disclosure 
requirements established by the BCRA, but this aspect of the case is 
unrelated to this article and so will not be discussed).
 The Supreme Court ruled 5-4 that, under the First Amend-
ment, corporate funding of independent political institutions cannot 
be limited.22 Justice Anthony M. Kennedy wrote the majority opin-
ion of the decision, relying heavily on the argument that “because 
speech is an essential mechanism of democracy, political speech 
must prevail against laws that would seek to suppress it,” which is 
no less true just because it came from a corporation.23 Just as Justice 
Powell did in Bellotti, Justice Kennedy noted the fact that laws bur-
dening speech are subject to strict scrutiny, and asserted that Section 
203 of the BRCA simply did not meet this high threshold. Through-
out the opinion, Justice Kennedy cited First National Bank of Bos-
ton v. Bellotti several times, each time underscoring the idea that the 
government lacks the authority to restrict political speech “based on 
the speaker’s corporate identity.”24

Academic Reaction to Citizens United v. Federal Election Com-
mission (2010)

 Some may find it surprising that the majority of the scholarly 
legal articles regarding Citizens United are written with a marked-
ly more positive tone than the public statements made by political 
elites such as President Barack Obama, Senator Bernard Sanders (I-
VT), and Secretary Hillary Clinton. However, after being exposed 
to the overwhelming similarities between the Bellotti and Citizens 
United decisions, this phenomenon should not come as a shock. The 
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fact that the legal elite and the political elite differ in their reaction to 
Citizens United suggests that partisanship and incentive structures 
play a role in explaining the discrepancy between the hatred towards 
Citizens United and the apathy towards Bellotti.
 A common thread woven through several academic papers 
addressing the Citizens United decision is the sentiment that while 
the public may be outraged, legal scholars predicted the outcome. 
The introductory paragraph of the first article regarding the Citi-
zens United ruling published by the Harvard Law Review reads, 
“The Citizens United decision was a shock to the American public, 
but less surprising to those who have been following the Court’s 
jurisprudence around money, politics, speech and corruption.”25 A 
separate study published in the Harvard Journal of Law and Pub-
lic Policy questioned the intense public backlash that the Supreme 
Court received for the Citizens United decision and pointed out the 
firm Constitutional ground that the decision stood upon.26 Finally, 
an article featured in the Yale Law and Policy Review noted that Cit-
izens United’s “impact on the scope of campaign finance is far less 
substantial than commonly assumed.”27

 While the attitude of the three aforementioned papers seems 
to be representative of the total body of elite legal scholarship exam-
ining the Citizens United decision, that attitude was not universal. 
One academic article in particular firmly argued that the Supreme 
Court simply does not understand the basic principles of corporate 
law, and contended that the Citizens United opinion “is riddled with 
assumptions about corporations that are often times divorced from 
the economic and legal realities in which these entities exist.”28 The 
study, published by the Case Western Law Review, goes on to posit 
that corporations should not be considered persons: a belief presum-
ably shared by a substantial portion of the American public today.29 
However, the belief that corporations are not persons does not ex-
plain the chasm between the public’s attitude toward the Citizens 
United and Bellotti decisions because both cases consider corpora-
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tions as having personhood. 
 On balance, we can safely conclude that the scholarship re-
garding the Citizens United ruling provides strong evidence in favor 
of the hypothesis that Citizens United was a logical continuation 
of the precedent set forth by Bellotti. But if we cannot attribute the 
public’s enmity toward the Citizens United decision to an error in 
legal reasoning on the part of the Supreme Court, then what can we 
attribute it to? And if Citizens United simply followed the precedent 
set by Bellotti, then why did the American public not feel the same 
enmity toward the Court in 1978 when Bellotti was decided? The re-
mainder of this article seeks to provide compelling answers to these 
questions.

Public Reaction to Supreme Court Decisions

 While there exists a wealth of scholarship discussing the re-
lationship between the Supreme Court and public opinion, a large 
portion of the literature focuses on measuring the public’s overall 
approval of the Supreme Court as an institution rather than the rea-
son why the public reacts to various Supreme Court decisions in the 
way that they do.30 These studies are certainly invaluable to a proper 
understanding of the relationship between the general public and the 
Supreme Court, but they tend not to address the factors that contrib-
ute to the public’s reception of a particular ruling, and thus do not 
play a large role in this paper.
 The research that did explore the reasons why some Supreme 
Court rulings give rise to enthusiastic public reactions zeroed in al-
most exclusively on one factor: the media. One study in particular 
found that the overall quality and quantity of news coverage that a 
particular case receives is strongly correlated with the amount of 
public awareness about that case, and widespread public awareness 
about a case gives rise to more intense opinions regarding whether 
or not the case was decided correctly. Furthermore, the study goes 
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on to provide evidence that widespread public awareness of a case is 
also correlated, albeit weakly, with increased support for the Court’s 
ruling.31 The first conclusion drawn in this study presents one viable 
explanation for the intense reaction to Citizens United: widespread 
public awareness. Later in the paper, we will compare the quanti-
ty of newspaper articles discussing Citizens United and Bellotti to 
determine whether there is a significant gap in the media coverage 
that these two cases received. If such a gap exists, that would lend 
support to the hypothesis that a lack of media coverage of Bellotti is 
one reason why that case is not reviled.
 Another study examining the public’s various reactions to 
Supreme Court decisions began by noting the effect of media cover-
age, but primarily argued that interpersonal influences play an even 
greater role in determining the public’s reaction to a particular rul-
ing. The authors examined the data relating Supreme Court deci-
sions and public opinion through a sociological lens and concluded 
that “the social interpretation of events drives the differing outcomes 
[in public opinion].”32 This view could also serve to partially explain 
the dissonance between public opinion regarding Bellotti and Citi-
zens United if we find that the cases in question were characterized 
in markedly different tones by the same major national newspapers. 
 Finally, evidence suggests that partisanship and social cues 
may have an effect on how Supreme Court decisions are received. It 
is widely accepted that partisanship has an effect on how a particular 
Court decision is viewed by members of the general public, but new 
research takes this finding one step further.33 Specifically, this recent 
research argues that direct party cues affect even the most well-in-
formed members of society, which indicates that public reactions 
to Supreme Court decisions can be molded by the cues of political 
elites. Other studies lend support to this argument, demonstrating 
that the cues of political elites can even shape the public’s opinion 
about issues as momentous as war.34 This hypothesis helps to explain 
the public’s hatred of the Citizens United decision; to determine if it 



COLUMBIA UNDERGRADUATE LAW REVIEW

12

contributes to an understanding of why the Bellotti decision was met 
with such little backlash, we must investigate the extent to which 
the political elite of the late 1970s and early 1980s spoke out about 
Bellotti. 

III. Methodology, Evidence, and Results

 The literature review has already provided strong and credi-
ble evidence supporting the notion that Citizens United was the log-
ical next step following Bellotti, so we need not pursue this avenue 
any further. What still remains unanswered, though, is the question 
of why the American public had such a negative reaction to the Cit-
izens United decision after expressing only a mild reaction to the 
Bellotti decision. There are four distinct yet related causes of this 
apparent paradox. First, Citizens United received significantly more 
media coverage than did Bellotti. Second, the tone of the newspaper 
articles covering Bellotti was far less partisan than the tone of news-
paper articles covering Citizens United. Third, Americans today 
view corporations in a much more negative light than they did at the 
time Bellotti was decided.  Finally, the political elite of today––par-
ticularly Democrats––have a powerful incentive to brandish their 
disdain for the Citizens United decision. When the general public 
witnesses this behavior on the part of elites, they internalize that 
cue. In order to test these hypotheses effectively, we must consult 
the newspaper articles published around the time of the Bellotti and 
Citizens United decisions.
 There are several reasons why a historical analysis of news-
paper articles is the most effective way to address the question that 
this paper sets out to answer. First, since no public opinion polls 
asking about Bellotti were administered after the decision was hand-
ed down, the quantity and quality of newspaper articles discussing 
Bellotti are the most reliable proxy for public opinion because news-
paper articles often encapsulate the views of the general public. If 
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Bellotti were a highly salient issue among the public, there would 
be a large quantity of commentating newspaper articles; a negligible 
amount of coverage suggests the opposite. Second, while the news-
paper industry has certainly undergone substantial changes in the 
thirty-two years between the Bellotti and Citizens United decisions, 
comparing articles written by the same newspaper corporations at 
two different times allows us to draw more valid conclusions than 
would comparing newspaper articles from the Bellotti era to tele-
vision or social media coverage of Citizens United. Finally, solely 
examining scholarly articles discussing the Bellotti decision would 
be unrepresentative of the general public’s attitude toward the case 
and so would not have allowed us to draw any valid conclusions 
about public opinion regarding Bellotti.   
 As this paper will demonstrate, the gap between the media 
coverage received by Citizens United and Bellotti is vast. In the sev-
en years following the Bellotti decision, a total of six major national 
newspaper articles were written about the case, and in the seven 
years following the Citizens United decision, a total of 4,988 major 
national newspaper articles were written about the case.35 As was 
mentioned in the literature review, an abundance of media coverage 
is strongly correlated with intensely-held opinions about a case. It 
could be true that whether or not the American public holds preex-
isting, intense beliefs about a particular court case influences the 
amount of media coverage that court case receives. However, the fact 
that Citizens United received over eight hundred times the amount 
of media coverage that Bellotti received nevertheless contributes to 
an explanation of why there is such a discrepancy in public opinion 
when it comes to the Citizens United and Bellotti decisions.
 Not only does the sheer quantity of media coverage have 
an effect on how the American public reacts to a Supreme Court 
decision, but so too does the quality of that media coverage. If the 
news coverage of Citizens United was substantially more negative 
than the media coverage of Bellotti, this would also explain why the 
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American public views these very similar cases so differently. Since 
only six national newspaper articles discussing the Bellotti decision 
were published in the seven years after the case was decided (1978 
to 1985), we will examine each one individually so that we have a 
complete picture of the quality of newspaper coverage that the case 
received.
  The New York Times wrote half of all of the articles regard-
ing the Bellotti ruling. Their first article discussing the Bellotti de-
cision was filed under the “Economic Scene” heading, and the au-
thor does not favor either side of the case. The vast majority of the 
piece is dedicated to quoting Justice Powell (the majority writer) 
and Justice White (the principal dissenter). Only the last paragraph 
of the article expresses the author’s personal reaction to the case: 
“The Bellotti case is no Magna Carta for business corporations, but 
it does significantly affirm and extend their first Amendment rights 
to speak out on public issue not directly related to their business 
activities.”36 The piece was entirely free of political considerations 
and criticisms, which supports the notion that the media coverage of 
Bellotti was largely neutral in tone.
 In the second article that directly mentions Bellotti published 
by The New York Times, Bellotti is simply referred to as a precedent 
that will likely guide two later Supreme Court cases that similarly 
dealt with the corporate free speech doctrine (Consolidated Edison 
Company v. Public Service Commission and Central Hudson Gas 
and Electric Corporation v. Public Service Commission). However, 
while discussion of Bellotti is limited to a mere nine lines, this arti-
cle is the first to suggest that there was, in fact, at least mild opposi-
tion to the Bellotti ruling at the time it was handed down. The author 
notes that the Bellotti decision was “controversial” and “criticized 
by those who fear that if companies have the same free speech rights 
as individuals, their greater financial resources will allow them to 
dominate the public debate.”37 Unfortunately, though, the author did 
not include any quotes from political elites or the general public 
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regarding Bellotti and gave no indication as to how widespread this 
criticism of Bellotti really was. 
 A final article published by The New York Times simply an-
nounces the primary effect of the case, “The Supreme Court cannot 
bar corporations from spending unlimited amounts of money to in-
fluence the outcome of public referendums,” and summarizes the 
majority and dissenting opinions.38 The article makes no mention of 
any public backlash to the decision, and the author does not include 
his own personal opinion about the ruling.
 The day after the Bellotti ruling was handed down, the Los 
Angeles Times published a short article simply announcing the de-
cision and quoting the majority and dissenting opinions. There is no 
commentary speculating how this decision will affect the country 
moving forward, and there is no mention of any public reaction.39 As 
such, this news article does little to help answer the question of why 
Bellotti was met with such little public condemnation.
 The Washington Post published the remaining two articles 
discussing the Bellotti decision, and in neither of these pieces was 
Bellotti the focal point. In the first article, Bellotti was cited as a 
precedent that would likely be used when deciding a case in the 
Supreme Court’s next term (Athens Lumber Company v. Federal 
Election Commission). The author of the article did not contribute 
any of his own opinions about the Bellotti decision into his writing. 
Rather, he simply quoted and paraphrased Justice Powell’s majority 
opinion and Justice White’s dissenting opinion.40 Much like the ar-
ticle published in the Los Angeles Times, this piece contributes little 
to a greater understanding of the question that this paper seeks to 
answer.
 The second article that The Washington Post published re-
garding Bellotti paints the clearest picture of the case’s impact (or 
lack thereof) on the general public. The piece explains the incre-
mental change that the Bellotti ruling enacted, pointing out that “the 
courts have long held that businesses could lobby on issues that af-
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fected them materially.”41 The article further contends that “corpo-
rate influence makes little difference at all [on a political issue],” 
citing the fact that the Massachusetts tax referendum ballot that 
lies at the heart of the Bellotti case lost by the same margin before 
and after corporations were excluded from influencing the vote.42 
William Dill, dean of New York University’s business school at the 
time, agreed. Dill noted that “it is unclear whether the evolution of 
businessmen into politicians is good for the system,” supporting the 
idea that Bellotti did not elicit substantial public backlash when it 
was decided.43 The article concludes by contending that “it is not 
very likely that corporations will begin speaking out about what-
ever strikes their fancy,” suggesting that the general public in 1978 
did not believe that corporations would abuse their newly-expanded 
First Amendment rights.44 This apparent trust in corporations is a 
likely explanation as to why the American public did not revile the 
Bellotti decision. We must consult survey data surrounding the Citi-
zens United decision to determine if public mistrust in corporations 
has increased since Bellotti. If it has, this discrepancy in public trust 
of corporations could also help to explain the reason why Bellotti 
and Citizens United are viewed drastically differently by the Amer-
ican public.
 Gallup polling data provide strong evidence that the pub-
lic’s view of corporations has changed palpably since Bellotti. In 
the thirty-two years that passed between the Bellotti and Citizens 
United decisions, the proportion of Americans who reported feeling 
dissatisfied by the size and influence of corporations increased by 
twenty percentage points and the proportion of Americans who have 
“quite a lot” of confidence in corporations declined by thirteen per-
centage points.45,46 Moreover, the proportion of Americans who be-
lieve that large corporations present the biggest threat to the country 
going forward increased by thirteen percentage points.47 The results 
of these polls highlight the fact that the public has evolved to view 
corporations in much more negative light after Citizens United than 
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they did at the time Bellotti was decided.
 A current member of the Federal Election Commission re-
cently published an article in The New York Times vociferously ad-
vocating for the overturning of Citizens United, claiming that the 
case ruined the process of funding American elections.48 An article 
published by the Chief Political Correspondent of The New York 
Times Magazine dedicated a full two pages to the idea that “Citi-
zens United unleashed a torrent of money from businesses and the 
multi-millionaires who run them, and as a result we are now see-
ing the corporate takeover of American politics.”49 The Los Angeles 
Times also took a stand against Citizens United, arguing that “the 
ruling’s pernicious effect goes well beyond merely inviting more 
money into politics; it has opened the way to a debasement of our 
politics by narrowing the definition of political corruption that can 
be fought by campaign finance limits.”50 The Washington Post’s ed-
itorial board published a scathing indictment of Citizens United, ar-
guing that the ruling allows business tycoons to “add kingmaker to 
their names” and that the “potential to warp the political system is 
ever present” post-Citizens United.51 The list of news articles assail-
ing the Citizens United decision goes on and on. This stands in stark 
contrast to the neutral tone uniformly utilized by the newspaper ar-
ticles discussing Bellotti.
 The chasm between the vituperative tone employed by au-
thors of articles focusing on Citizens United and the impartial tone 
employed by authors of press focusing on Bellotti could also serve 
to partially explain the reason why the American public treats the 
Bellotti and Citizens United cases so differently. 
 The final portion of this article will consider the discrepancy 
between the public’s reaction to Bellotti and Citizens United and 
the influence of political cues. If the political elite expressed strong 
opinions following the Citizens United decision but remained rel-
atively silent after the Bellotti decision, this would contribute to a 
greater understanding of the question that this article set out to an-
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swer. 
 The introduction of this paper already mentioned Senator 
Sanders’ and former Secretary Clinton’s public criticisms of Citi-
zens United. President Barack Obama, House Minority Leader Nan-
cy Pelosi (D-CA), and Senate Minority Leader Charles Schumer (D-
NY), among many others, have publicly aired their grievances about 
the case as well. President Obama emphasized the tremendous pow-
er the ruling bestows upon special interests.52 House Minority Lead-
er Pelosi referred to it as a “disastrous ruling that strikes at the heart 
of our founding principles” and argued that it “opened the flood-
gates to a tidal wave of special interest spending in our elections.”53 
Senate Minority Leader Schumer labeled it as a decision that “has 
the potential to be disastrous to our democracy.”54 Democratic elites 
have tended to be more outspoken than Republican elites regarding 
Citizens United, perhaps because Democrats have a stronger incen-
tive to turn the tides of public opinion against Citizens United than 
Republicans. Recent research has concluded that “Citizens United is 
associated with an increase in Republicans’ election probabilities in 
state house races of approximately 4 percentage points overall and 
as high as 10 or more percentage points in several states.”55

 As the literature review noted, cues on the part of political 
elites can help shape public opinion about a particular issue. The 
political elite of today have unambiguously signaled that Citizens 
United is a disastrous ruling, whereas political speeches or state-
ments made by political elites that discuss Bellotti are significantly 
fewer in number. Therefore, a difference in exposure to cues from 
political elites could be another contributing factor to the American 
public’s logically inconsistent reactions concerning the Bellotti and 
Citizens United decisions.
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IV. Conclusion

 This paper provides evidence that four separate factors all 
play a role in explaining why Americans revile the Citizens Unit-
ed ruling and are agnostic toward the Bellotti ruling despite their 
remarkable similarities: (i) quantity of media coverage, (ii) quality 
of media coverage, (iii) public opinion about corporations, and (iv) 
exposure to political cues. We argued that the true explanation for 
this paradox is some synthesis of these aforementioned factors. It 
is beyond the scope of this article to determine the degree to which 
each one may have influenced public sentiment. However, this ques-
tion suggests potential avenues for further inquiry.
 One limit on the generalizability of this article is that it high-
lighted four distinct factors that work together to contribute to an 
understanding of the puzzle that this paper set out to solve. It may be 
unlikely that all four of these variables will be present in other cases. 
That being said, future studies can draw on the techniques employed 
in the present study (e.g., examining the quantity of media coverage 
or exposure to political cues as determining variables) in order to 
explain inconsistent reactions to select Supreme Court cases. 
 Another potential limit on this article’s generalizability re-
lates to the interestingly anomalous character of public attitudes 
toward Bellotti and Citizens United. This example may be unique 
because existing research indicates that the first case dealing with a 
highly-salient issue (e.g., election financing) typically sparks more 
intense public reactions than does any subsequent case dealing with 
that same issue.56 As has been described, the relationship between 
Bellotti and Citizens United is wholly antithetical to this finding. 
 While we acknowledge that certain features may limit the 
generalizability of our conclusions, the theoretical underpinnings of 
the analysis can be applied to a variety of contexts within the legal 
universe. For example, this approach may be applied to criminal 
procedure analyses that investigate the non-legal factors influencing 
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judicial decisions. This is especially true for cases and sentencing 
decisions that involve nearly identical sets of facts and vastly differ-
ent outcomes. Raising awareness of the impact that these factors can 
have may minimize potential biases and promote greater consisten-
cy within our legal system.          
 The present study can also be applied to future research in 
the realm of constitutional law. Specifically, it can provide a useful 
framework for pinpointing the various reasons why the Supreme 
Court sometimes overturns its own precedent in new cases that are 
nearly indistinguishable from the original. Finally, the findings of 
this paper could feasibly be used as a springboard for future studies 
that deal with the evolution of public opinion over time.
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Abstract

The pending case of United States v. Nagarwala et al. is the first 
time an individual has been prosecuted under the federal statute 18 

USC § 116, which criminalizes the practice of female genital cutting 
(FGC). The case presents a difficult dilemma to federal court, as any 
decision will have negative consequences. Dismissal of § 116 would 
endorse parents to engage in Free Exercise and raise their children 

according to their traditions, even with practices internationally 
recognized as detrimental to the health of children. If the defense 

is convicted on § 116 indictments, such a ruling establishes a 
precedent that may allow for males to gain standing and challenge 

circumcision under the precepts of the Equal Protection clause 
inherent in Fourteenth Amendment jurisprudence. This article 

demonstrates that the government likely has a compelling interest 
in preserving the health and safety of girls and women, and thus the 
court is likely to rule against Free Exercise arguments. The Supreme 

Court has ruled against Free Exercise in the past, maintaining 
injunctions against religious polygamy and controlled substance 
usage, as the government had a compelling interest in preventing 

such practices. Furthermore, this article will argue that harsh 
sanction would be an ineffective approach for combatting FGC, and 
behavior alteration strategies serve as a more appropriate method for 

preventing the practice.
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I. Introduction
 
 A small Indian Muslim sect in Michigan, known as the 
Dawoodi Bohra, has come under fire for engaging in the practice 
of female circumcision or female genital cutting (FGC). Jumana 
Nagarwala, M.D. of Northville, Michigan is facing charges for per-
forming FGC on female minors. The case is significant because it is 
the first time an individual is being prosecuted under the federal stat-
ute 18 USC § 116 charges since the statute’s codification in 1996.1 
18 USC § 116 imposes penalties upon any individual who “know-
ingly circumcises, excises, or infibulates the whole or any part of the 
labia majora or labia minora or clitoris of another person who has 
not attained the age of 18 years.” Nagarwala and her associates are 
believed to have performed the procedure on over one hundred girls 
in the preceding twelve years across the United States in areas in-
cluding Minnesota, Chicago, and Los Angeles.2 In addition to FGC 
charges under 18 USC § 116, Nagarwala received two more federal 
indictments: lying to federal law enforcement (18 USC § 1001) and 
obstructing an official proceeding by deleting electronic commu-
nication records (18 USC § 1512).3 In January 2018, the presiding 
Judge Bernard Friedman dismissed what many considered to be the 
most serious charges levied against Nagarwala and her associate 
Fakhruddin Attar, M.D. in whose clinic the procedures were per-
formed. The dropped charges included those under 18 USC § 2423, 
which prohibits the interstate transportation of minors with the intent 
to engage in a criminal sexual act. According to Freidman, Attar and 
Nagarwala’s actions did not qualify as sexual activity, as the doctors 
did not contact the girls’ genitalia for purposes of abuse, sexual grat-
ification, or the humiliation or degradation of the victims.4 The case 
will be tried in June 2018 by the United States District Court for the 
Eastern District of Michigan as United States v. Nagarwala et al.5 
The outcomes of this case will present a dilemma for the United 
States. If a § 116 prosecution is successful, the conviction will likely 
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do little to stop FGC, as it is a deeply ingrained cultural practice. 
Moreover, a successful prosecution has the potential to put girls in 
greater danger because of a practice known as “vacation cutting,” in 
which parents travel internationally for the procedure. More Amer-
ican medical professionals refusing to perform the service due to 
license revocation could lead to more individuals with little to no 
formal medical training carrying out the procedure. Conversely, if 
the court moves to acquit the Nagarwala party of § 116 charges, this 
may be a condonation of what many, including the United Nations, 
see as an international human rights violation. 

The process of FGC shares many commonalities with male 
circumcision, despite the fact that male circumcision is widely 
practiced throughout the United States and much of the world. Both 
practices are motivated by perceived medical benefits, religion, 
cultural factors, and both are questioned for their human rights 
implications, as they result in the permanent alteration of a minor’s 
genitals who does not have the ability to consent to the practice. 
Currently, male circumcision is legal in the United States and there is 
little oversight over the procedure; however, a successful prosecution 
could establish grounds to challenge this custom. Not only does 
United States v. Nagarwala et al. represent a catch-22 scenario, as 
the court can either condone a human rights violation or create an 
atmosphere that allows for more FGC, but such a conviction could 
also establish standing for males to claim injury under Fourteenth 
Amendment principles which prevent discrimination by federal or 
state authorities on the basis of sex.6 If an equal protection precedent 
were established against the genital cuttings of minors, such a ruling 
would likely impact millions of Americans who practice secular, 
non-therapeutic circumcisions and would have a particular effect 
in preventing Muslim and Jewish Americans from freely practicing 
their religions. In this article, I aim to discuss the background of 
religious and cultural genital cuttings, to contrast the right of 
Free Exercise to the right to physical integrity, to demonstrate the 
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consequences that may occur from the court’s ruling, and to offer a 
solution that does not contravene the rights of individuals to practice 
their religion.

II. Background of Female Genital Cutting

 According to the United Nations Children’s Fund (UNICEF) 
2016 brochure “Female Genital Mutilation/Cutting: A global con-
cern,” an estimated two hundred million women globally have un-
dergone FGC as of February 3, 2016.7 An estimated three million 
girls and women are at risk of having the procedure performed 
on them annually.8 The practice of FGC is classified by the World 
Health Organization (WHO) on a scale of severity, from Type I to 
Type III, with an additional category, Type IV. Type I represents less 
invasive forms of the procedure, which range from the removal of 
the clitoral hood to a partial or full removal of the clitoris, to Type III 
which entails the complete removal of external genitalia with the su-
turing of the remains. Type IV entails any female genital alteration, 
such as pricking or scraping, not accounted for by Types I-III.9 To-
day the practice is typically carried out by African Animist religions 
and Muslim groups in the Middle East, Southeast Asia, and Afri-
ca. However, atheists, and certain sects of Judaism and Christiani-
ty have historically carried out the practice.10,11,12 Today, many who 
carry out FGC subscribe to certain schools of Islamic jurisprudence 
that view the procedure as being in line with teachings of the Sun-
nah (the teachings of the prophet Muhammad) and thus obligatory 
or highly preferable.13 However, despite common misconceptions, 
the procedure is not originally a Muslim rite, and it does not enjoy 
universal approval amongst Muslims. A variety of Islamic scholars 
have condemned the procedure, arguing the practices are not part 
of Islamic jurisprudence.14 The procedure is more likely driven by 
cultural factors as opposed to religious edicts. The practice is rare 
and unheard of in many predominantly Muslim countries; according 
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to UNICEF only two countries with a predominantly Muslim pop-
ulation outside Africa had more than one percent of women aged 
fifteen to forty-nine circumcised (Iraq and Yemen).15 Many African 
countries that do not have Muslim majorities have very high circum-
cision rates for adult women. In Ethiopia, with a Christian plurali-
ty, and Liberia, with a Christian majority, seventy-four percent and 
fifty percent of women aged fifteen to forty-nine have undergone 
FGC, respectively.16 Researchers have identified the driver of such 
procedures to be a cultural preference for dry sex practices (sexual 
intercourse in the absence of vaginal lubrication) and high regard 
for female virginity.17,18  In such cultures, FGC is said to promote 
virginity, chastity, female modesty, and to attenuate female sexuality 
“directing it to the desirable moderation.”19

The procedure of FGC can be radically different depending 
on the culture being evaluated. According to classical Islamic author 
Al-Mawardi, the ritual known as khafḍ typically involves cutting 
off skin in the shape of a kernel above the genitalia, which would 
typically be Type I or Type IV under the WHO’s designation.20 
Often more extreme practices are in place such as “pharaonic 
circumcision,” which falls under Type III and is typically practiced 
throughout Sudan and in many areas in Africa, including Egypt, 
Somalia, Mali, Nigeria, Ethiopia, Kenya, Eretria, Djibouti, and 
Chad.21 This practice involves the excision of all external genitalia 
including the clitoris, labia majora, labia minora, and the suturing 
of the remains, leaving only a small hole no larger in circumference 
than that of a match stick to allow for the excretion of urine and 
menstrual fluid.22 This will later be surgically altered through a 
process known as deinfibulation, typically after marriage, to allow 
for intercourse and child-birth, but many times is resealed following 
the birthing process (reinfibulation).23 

The practice of FGC is largely reinforced by medical 
misconceptions along with spiritual, societal, and cultural factors. 
In African countries where the procedure occurs frequently, three 
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common medical misconceptions perpetuate the continuation of 
FGC. The first of these misconceptions is that if the clitoris is not 
removed it will continue to grow to the size of a penis. The second 
is that women are sterile until FGC is performed, as the procedure 
is thought to promote fertility. And the third is that the procedure 
promotes the aesthetics and cleanliness of the genitals as the clitoris 
produces an “offensive discharge” which is believed to be harmful 
to themselves, their husbands, and their offspring. Such deeply 
ingrained beliefs account for the high rate of FGC in Sudan (ninety 
percent of women aged fifteen to forty-nine).24,25 Many Sudanese 
people believe that women can be ready for marriage and childbirth 
only after FGC as they are thus cleansed of their pollution and unable 
to bestow spiritual or symbolic injury to their offspring. 26

Strong social pressures help to reinforce the practice of 
FGC across Muslim Africa; one of the worst insults that can be 
directed at a male is that he is the son of an uncircumcised mother.27 
Women who are not circumcised may bring high social costs to their 
families, establishing the procedure’s importance in these cultures. 
To highlight this phenomenon, I will forward three examples that 
demonstrate the diversity of social pressures that reinforce the 
procedure. First, FGC is considered a rite of passage performed 
during weddings indicating the transition from girl to woman 
among the Rendille peoples of Northern Kenya.28 Rendille women 
who have the procedure performed are typically adults ranging in 
age from eighteen to twenty.29 Despite the knowledge of medical 
risks resulting from the procedure, most Rendille women still elect 
to have FGC performed because of its ritual significance.30 Second, 
among the Samburu peoples of Kenya, uncircumcised women are 
not considered suitable for marriage as they are seen as immature, 
unclean, promiscuous, and any younger male siblings of hers are 
prevented from being inducted into the warrior class.31 Third, among 
the Yacouba people of Côte d’Ivoire, men are ostracized and unable 
to speak at village meetings if their daughters have not been cut.32 



COLUMBIA UNDERGRADUATE LAW REVIEW

32

These significant pressures reinforce the ritual both at the individual 
level to be suitable for marriage and at a familial level to prevent the 
imposition of the high social cost of uncircumcised females onto the 
males of the family. 
  The practice of FGC has been defined as a “traditional 
practice prejudicial to the health of children” by the United Nations 
(UN) under Article 24 (3) of the Convention on the Rights of the 
Child (CRC).33,34 The procedure has been condemned by other 
multilateral treaties including the Convention on the Elimination of 
All Forms of Discrimination against Women (CEDAW). The United 
States has signed both treaties but has ratified neither the CEDAW 
nor the CRC. It has taken a more unilateral approach to combating 
FGC, establishing § 116 in 1996 to impose punitive sanctions on 
individuals who performed or abetted in the procedure. American 
public opinion is significantly opposed to FGC, which is reflected 
by the response to the 2010 American Academy of Pediatrics (AAP) 
committee on bioethics’ recommendations on FGC. The AAP 
recommended that groups who traditionally practice FGC be allowed 
to perform a procedure leaving a ritual nick on the clitoris or clitoral 
hood to draw blood (Type IV). The AAP hoped such an allowance 
would prevent groups who traditionally practice FGC from engaging 
in more invasive forms of FGC (Types I-III).35 This recommendation 
faced significant backlash from the general American public and 
resulted in the AAP committee on bioethics retracting their policy 
statement and issuing an apology.36 In the prosecution of Nagarwala 
and her associates, the government hopes to chill or discourage the 
occurrence of FGC in the United States. The number of women in 
the United States who have undergone the procedure is uncertain, 
however the Centers for Disease Control (CDC) currently estimate 
between five hundred and thirteen thousand girls and women are at 
risk for FGC procedures in the United States.37 

FGC procedures are performed by individuals with a wide 
array of medical experience, from highly trained professionals to 
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others with little to no experience. Dr. Jumana Nagarwala, a party 
to the defense in the Nagarwala case, had significant medical 
experience and impressive credentials as a faculty member of 
the Wayne State University’s School of Medicine Department of 
Emergency Medicine and as the author of a substantial amount 
of medical literature (see Appendix A). However, because of its 
illegality, FGC is often performed underground by practitioners 
with little to no training. As a result, women who are severely 
injured from the procedure may refuse to seek medical assistance 
for fear of exposing their community to authorities. In the United 
States, FGC also occurs via a process known as “vacation cutting,” 
in which families inform their daughters they are going on a special 
trip and travel to a country where FGC is common to undergo 
the procedure. To prevent “vacation cuttings,” the United States 
Department of State and the Department of Homeland Security have 
created initiatives to analyze communities at risk and prevent travel 
intended for this purpose.38 

III. Background of Male Circumcision

 FGC shares commonalities with male circumcision as they 
both are invasive, ethically questionable, and motivated by reli-
gious, cultural, and societal factors, as well as prospective medi-
cal benefits. FGC differs from male circumcision because typically 
more healthy tissue is removed in FGC practices, resulting in higher 
rates of disfigurement, disability, and death than in male circumci-
sion. As with FGC, the ritual alteration of male genitals can range 
from a minimally invasive procedure with a prick on the foreskin 
to very invasive with the removal of the foreskin, frenulum, and 
excision of the urethra in circumcision practices that include penile 
subincision.39  Circumcision is often justified because the procedure 
may have prospective medical benefits as it decreases the risk of 
urinary tract infections in infants, reduces the risk of contracting 
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penile cancer, and reduces the risk of some sexually transmitted in-
fections in men.40 Male circumcision is most commonly performed 
under religious justifications. The procedure is prescribed in both 
Islam and Judaism, but has been performed by other groups includ-
ing Christian sects, animist religions, and many indigenous cultures. 
Religious condemnation of male circumcision is nowhere near as 
widespread as that of FGC. However, challenges to the procedure 
have been brought forth by Islamic Quranists,3 and the practice is 
forgone by a handful of Reform Jews who perform a ceremony enti-
tled Brit shalom (naming ceremony) in place of the Brit milah (cov-
enant of circumcision).41, 42 

Male circumcision is encouraged by strong social motivators, 
which can be somewhat analogous to the driving forces of FGC. The 
most notable example of this is found in the United States where, as 
an elective procedure, it is commonly performed on neonates (infants 
less than four weeks old) for secular purposes, most typically for 
aesthetic reasons and a perceived uncleanliness of the foreskin.43,44 
Such beliefs are rooted in Victorian ideals that suggested that 
foreskins cause masturbation. Masturbation was believed to be 
responsible for a host of medical ailments such as epilepsy, clubfoot, 
impotence, eczema, gangrene, tuberculosis, infertility, paralysis, and 
death.45 In turn, male circumcision gained medical justifications, 
and those who did not have their boys circumcised were considered 
“criminally negligent.”46  The procedure was bolstered by social 
prestige in commonwealth countries following reports stating that 
the British royal family had the procedure performed on neonatal 
males.47 The non-secular occurrence of circumcision declined in 
industrialized countries following the adoption and implementation 
of socialized healthcare systems which did not provide funding for 
the procedure. In the United States, rates of the procedure declined 
as the purported medical benefits to protect against urinary tract 
infections, sexually transmitted infections, and penile cancer came 
under question. As a result, many insurance companies and State 
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Medicare programs have designated neo-natal circumcision as a 
non-therapeutic elective procedure, and no longer offer coverage 
for it.48 The procedure is still common in the secular world, notably 
in the United States, and parts of Africa. In the United States, 
according to Sarah Waldeck of Seton Hall Law, the procedure 
persists under social norm theory. Any novel findings regarding 
the positive attributes of circumcision are used as a justification to 
continue the procedure, while any nonconforming evidence against 
the procedure is designated as irrelevant and unreliable, allowing the 
procedure to remain normative.49  In Sub-Saharan Africa, voluntary 
medical male circumcision (VMMC) campaigns have increased the 
percentage of men circumcised for secular purposes as preliminary 
evidence indicates that circumcision may have a protective effect 
against HIV/AIDS transmission in heterosexual unprotected vaginal 
intercourse.50 Such an uptick in VMMC in African countries is still 
motivated by social drivers as state agencies have offered incentives, 
such as financial rewards, for circumcision,13 and increased the social 
cost of not being circumcised through public awareness campaigns 
against uncircumcised men.52 
 In spite of the prevalence of male circumcision, the practice 
remains shrouded in controversy as it involves the amputation of 
healthy erogenous tissues, notably the foreskin and frenulum, often 
from individuals who cannot consent. The removal of healthy 
tissue from neonates, infants, and children is questionable as such 
individuals may have not consented to the procedure later in life. 
Male circumcision contains risks from surgical and postoperative 
complications including: hemorrhaging, infection, glanular 
necrosis, increased risk of meatitis, penile amputation, and death.53 
Furthermore, in addition to neonates and infants having lower pain 
thresholds, the procedure is often performed without anesthesia in 
both clinical and non-clinical settings.54,55,56 The risks associated 
with circumcision have led some such as J. Steven Svoboda in 
the Journal of Medical Ethics to propose male circumcision be 
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treated as a violation of Article 24 (3) of the CRC, as the procedure 
constitutes a traditional practice prejudicial to the health of children. 

57 While FGC and male circumcision are not equivalent in terms 
of the magnitude and prevalence of adverse health impacts, male 
circumcision should still be questioned on the basis of pain and 
consequential health impacts as a practice prejudicial to the health 
of children.

IV. Different Perceptions of FGC and Male Circumcision

 Despite the large degree of similarities shared between FGC 
and male circumcision practices, the world has very different per-
ceptions of the two procedures. The process of male circumcision is 
the most common surgical procedure performed in the United States 
and is sometimes covered by major insurance companies. In con-
trast, FGC is seen as a human rights violation by many countries, 
with the United States declaring it a felony offense under § 116, and 
multilateral bodies such as the World Health Organization (WHO) 
passing resolutions such as (WHA61.16) in 2008 attempting to curb 
and eliminate the practice, stating: 

It involves removing and damaging healthy and normal female genital 
tissue, and interferes with the natural functions of girls’ and women’s 
bodies…The practice violates a person’s rights to health, security, and 
physical integrity, the right to be free from torture and cruel, inhuman, 
or degrading treatment, and the right to life when the procedure results 
in death.58

A nearly global international consensus exists condemning FGC with 
the intent to eliminate all of its forms, including in countries where 
FGC prevalence is high, though said countries have had difficulty 
enforcing such bans as the practice is a deeply ingrained cultural 
ritual.59 Such a consensus is absent regarding male circumcision 
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for which there is significantly less concern over the human rights 
implications. Such a contrast in how the procedures are perceived 
can be seen in the WHO approach to FGC and male circumcision. 
The WHO condemns FGC for removing healthy tissue and violating 
a person’s right to physical integrity and has programs to stop such 
practices, while simultaneously espousing the benefits of male 
circumcision and financing neonatal circumcision programs in Sub-
Saharan Africa.60         
 The diminished concern about male circumcision may be 
attributed to the belief that the procedure may not have long term 
health damage and may hold medical benefits.61,62 Such reasoning 
is problematic as it provides ample justification to allow for both 
excision (Type II) and infibulation (Type III) FGC to occur under 
the guise of reducing instances of vulvar cancer as such a procedure 
prevents cancer through the removal of the labia majora and minora. 
Male circumcision is unique in that it is the only highly invasive 
medical procedure for minors that is performed to prevent ailments 
that may never affect the recipient of the surgery. Other highly invasive 
preventative surgeries performed on minors, such as appendectomies, 
hysterectomies, mastectomies, and castrations would be considered 
ridiculous. The performance of irreversible medical procedures on 
non-consenting minors breaches Western medical ethic principles 
of respect for patient autonomy, the Hippocratic Oath, and that of 
nonmaleficence: a clinician’s responsibility not to cause or expose 
a patient to harm intentionally.63,64,65 From a legal standpoint, a 
procedure such as circumcision remains questionable as a California 
court held that unnecessary surgeries are harmful to patients even 
if performed perfectly.66 In addition, the United States has no 
regulation of the procedure, and prosecutions against non-medical 
circumcisions are rare despite being more invasive than certain 
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forms of FGC which are explicitly prohibited under federal law.67  
 The response against male circumcision has been minimal 
compared to the response against FGC, but a new response has 
recently emerged. Medical groups have advocated for making 
the procedure illegal, even if religious reasons are given, as the 
procedure is non-therapeutic and heavily culturally influenced.68,69 
Male circumcision has been condemned by international bodies 
including the United Nations General Assembly which referred to 
the procedure as “a human rights violation” and “non-beneficial.”70 
Additionally, the council of Europe has urged its member countries 
to pass laws shielding minors from traditional practices not in the 
best interest of the child.71 According to Svoboda, a framework 
exists to challenge the legality of male circumcision in the United 
States. Svoboda proposes that the United States is beholden to 
international treaties under the Constitution’s Supremacy Clause 
(Article VI, paragraph 2), according to the precedent established 
by the Supreme Court in the Nereide case which clarified that the 
United States is beholden to international law including customary 
law.72,73 This principle was affirmed in 1900 by The Paquete Habana 
case where the Supreme Court’s holding integrated American law 
with customary international law.74 As a result the United States is 
bound to the precepts of international law which contain provisions 
encouraging the enjoinment of male circumcision and FGC. 
International conventions which contain grounds to constrain FGC 
and male circumcision include: the CRC, the Universal Declaration 
of Human Rights (UDHR), United Nations Convention against 
Torture (CAT), and the International Covenant on Civil and Political 
Rights (ICCPR).75       
 Richard Bilder, in the Houston Journal of International Law, 
clarifies that international law does not require legislation or treaties 
to be binding domestically. He furthers that a lack of United States 
ratification of United Nations treaties does not preclude citizens from 
receiving rights conferred upon them by international treaties.76  As 
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such, the United States is beholden to abide by the CRC, and all 
provisions of the CEDAW despite a lack of ratification. Treaties 
such as the CRC have international legitimacy as it is the “the most 
widely ratified human rights instrument in history,” and as such 
the United States is bound to customary law provisions which are 
enforceable in federal courts.77 Under such an interpretation, medical 
professionals who practice non-therapeutic circumcisions can be 
subject to legal ramifications due to the violation of international 
humanitarian law.  Male circumcision meets the threshold for a 
traditional practice prejudicial to the health of children because it 
violates human rights principles such as a child’s rights to physical 
integrity, the right to health, the prohibition of torture, and a child’s 
right to life.78 Furthermore, discrimination against genital cuttings 
on the basis of sex in 18 USC § 116 represents a clear departure for 
Fourteenth Amendment jurisprudence bestowing equal protection 
irrespective of sex. Because of the analogous nature of genital 
cutting for non-consenting minors, and the international prohibition 
against FGC, Svoboda recommends the enjoinment of both FGC 
and male circumcision, as they are practices prejudicial to the health 
of children.

V. Free Exercise and The Parent’s Right to Decide

 The Nagarwala defense plans to argue that prosecution un-
der § 116 would be a violation of constitutionally protected free-
dom of religion, called a “losing argument” by First Amendment 
expert Erwin Chemerinsky.79 Regardless, such a defense presents 
a challenge to the courts, as any decision must balance protecting 
children’s well-being and autonomy with protecting the right of par-
ents to exercise their freedom of religion. International and domestic 
law grant protection for parents to rear children according to the 
guardian’s traditions and customs.80,81 Arguably, parents who pursue 



COLUMBIA UNDERGRADUATE LAW REVIEW

40

the genital cutting of their children do so because they believe it is 
in the child’s best interest, according to their culture and traditions. 
Others may choose not to have the procedure performed because 
they believe it will bring physical harm to the child. Many agree 
that it would be a bad policy to endanger the welfare of individuals 
by carrying out procedures upon individuals who have no capacity 
to consent. This issue is made more complex because the practice in 
question is a matter of intimate relations, and as a result, the defense 
meets the criterion for strict scrutiny.82 Although the statute explic-
itly prohibits the practice of FGC on the basis of both religion and 
culture, the government cannot explicitly target the practice unless 
it has a compelling governmental interest in doing so: one that is 
narrowly tailored to overcome strict scrutiny. In this case, the gov-
ernment is targeting FGC as it sees the procedure to be equivalent 
to child abuse. This raises the question of whether the court should 
protect children from health complications, permanent disfigure-
ment, and death, or protect parents’ rights to practice their traditions 
and raise their children in the best way they know to be possible to 
further the best interests of the child.  

When deciding Nagarwala, the court is likely to apply strict 
scrutiny to the case because claims of free exercise have been violated 
under the Sherbert Test (reinstated following the Religious Freedom 
Restoration Act of 1993). Furthermore, the Dawoodi Bohra likely 
meet the “suspect classification” criterion, as their practices have 
been historically subject to prejudice, hostility, and stigmatization.83 
The high level of review may reduce the implications of the fallout 
from the ruling; however, the case will still have its consequences. 
If the court sides with the prosecution, the government will be 
exercising a moralistic paternalism through which they assume to 
know the best interests of the child and a better manner of raising 
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children than do the parents of the child. If the court sides with the 
defense, they will be neglecting child welfare in the favor of parents 
being allowed to exercise traditional practices which are prejudicial 
to the health of children.

The direction in which the court will head is unclear, as 
previous case law on the subject is muddled. The government has 
overcome the test of strict scrutiny in past cases concerning genital 
cuttings and the free exercise of religion, demonstrating that the 
laws in question were specific and protected a compelling state 
interest. This was seen in 2013, when a circumcision regulation 
decree was declared constitutional regarding a New York City 
ordinance that required consent from both parents before a metzitzah 
b’peh circumcision ritual was performed on neonates in order to 
protect public health, as multiple infants had died or suffered brain 
damage as a result of the ritual.84,85,86 The courts have also decided 
bodily integrity to be a right, as seen in Union Pacific Railway 
Company v. Botsford, which held that “no right is held more sacred 
or is more carefully guarded by the common law than the right of 
every individual to the possession and control of his own person, 
free from all restraint or interference of others unless by clear and 
unquestionable authority of law.”87 More recently, however, courts 
have found in favor of the position of parents to exercise their 
beliefs in regards to their children as seen in Wisconsin v. Yoder.88 
Furthermore, the ability of parents to decide on religious matters is 
considered an essential civil liberty in American society, as outlined 
in an American Civil Liberties Union (ACLU) brief submitted to 
the court against a San Francisco city ordinance which planned to 
ban the practice of male circumcision.89 In the brief, the ACLU of 
Northern California stated:

Newborn male circumcision is a tenet of the Jewish and Islamic faiths. 
By criminalizing the circumcision of boys, the proposed ordinance would 
prevent parents from allowing their children to participate in an essential 
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religious ritual, infringing upon the rights of the parents to guide the 
religious upbringing of their children.90

The brief submitted by the ACLU serves as an applicable challenge 
to § 116, as the current ban on female circumcision interferes with 
individuals’ rights to practice customs and rituals fundamental 
to their religion, therefore serving as a limit to the Free Exercise 
clause. The Free Exercise clause reserves the right of American 
citizens to accept any religious belief and engage in actions and 
rituals made on behalf of those beliefs.91 However, the ACLU has 
maintained an opposite stance in relation to FGC, with the ACLU 
of Maine releasing a press statement supporting the laws in place 
against FGC.92 From a public opinion perspective, the process of 
FGC is unpopular. However, the courts have established that the 
government has the duty to allow expression, regardless of that 
expression’s popularity.93,94 

The comments by Erwin Chemerinsky, that a religious 
defense is likely a losing position, highlight a double-standard, and 
a degree of moralistic imperialism exercised within the juridical 
sphere. Male circumcision, a tradition of many cultures around 
the world, has especially strong roots grounded in Judeo-Christian 
tradition. As such, male circumcision is a normative procedure that 
is accepted by Western society, despite its potential to constitute 
a human rights violation. Whereas the procedure of FGC, which 
has strong cultural roots in African cultures, and is not part of the 
Abrahamic tradition, is considered barbaric, and impermissible 
in society. As a result, a double-standard emerges in the laws that 
seek to protect children from genital cutting as attempts to enjoin 
male circumcision for health and safety purposes have been met 
with calls of Anti-Semitism and Islamophobia.95 The states which 
have established bans against male circumcision, such as South 
Africa, have invoked exceptions to allow the procedure to continue 
for religious or cultural reasons.96 This stands in stark contrast to 
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laws banning FGC such as § 116, which explicitly prohibit religious 
or cultural allowances for FGC to be performed. This shows a 
favoritism of the government toward customs related to the tenets of 
Abrahamic religions. Such a paradigm leads to future and reinforces 
existing discrimination based on creed, race, and sex.97

VI. The Government’s Ability to Restrict Free Exercise

Despite the challenges presented by the Nagarwala case, 
the government still has grounds to regulate FGC. 18 U.S.C § 
116 violates citizens’ right to Free Exercise as it overtly prohibits 
individuals from participating in religious practices. However, 
the government can exercise restraint and regulate FGC despite 
First Amendment concerns under the tenets of the Sherbert Test, a 
balancing test employed by the courts to determine if an individual’s 
right to Free Exercise has been violated by the government.98 The 
government can contravene FGC as the procedure constitutes an 
act of violence, trespass, or encroachment on the rights of others. 
As a result, § 116 furthers a compelling state interest in protecting 
girls and women in the least restrictive manner possible. The statute 
only serves to limit FGC and no other religious engagements of 
groups who practice FGC. The Supreme Court has historically 
found protecting the welfare of children to be a compelling state 
interest.99 This is seen as the courts have allowed prior restraint or the 
prohibition of expression before it occurs in cases involving sexual 
exploitation.100 The protection of the health and safety of young 
women in the United States supersedes the protection of cultural or 
religious exercise. Such was the determination in the conviction of 
Khalid Adem, an Ethiopian man who was prosecuted by the state 
of Georgia for aggravated battery and cruelty to children following 
the excision of his daughter’s clitoris.101 The compelling interest 
to protect young women would allow the government to retain an 
injunction on the procedure and would provide the basis for evading 
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barriers imposed by the strict scrutiny standard.102 As a result the 
Dawoodi Bohra maintain the freedom to believe in their ideals even 
though they do not maintain the freedom to act on those beliefs. 
 18 U.S.C § 116 is unlikely to face invalidation as its drafting 
meets the content neutrality principles established in Police Dept. 
of Chicago v. Mosley.103 The law does not seek to target Muslims 
of the Dawoodi Bohra sect, but instead aims to prevent anyone 
from carrying out FGC, irrespective of their religious or cultural 
affiliation. In cases where federal laws have not sought to selectively 
abridge the rights of a religious group, but instead to apply rights to  
society at large, the law has generally been upheld. Two notable 
examples of this are the Supreme Court’s affirmation of the Morrill 
Anti-Bigamy Act, which outlawed polygamy in Reynolds v. United 
States, and the case of Employment Division v. Smith, which denied 
an exception for ritual drug usage.104 Laws in both Reynolds and 
Smith were not specifically intended to target Mormon or Native 
American religious practices but rather were neutral laws applied 
to the general public which furthered a compelling government 
interest.105

VII. Consequences of the acquittal of § 116 Charges

If the court decides in favor of the defense, those practicing 
FGC would have legal standing on First Amendment grounds. 
This would allow the state to sanction an act of violence and harm 
against women so that parents’ right to express religious freedom 
is protected. Exoneration would likely result in a public opinion 
backlash similar to that which followed the American Academy of 
Pediatrics’ 2010 bioethics recommendations on FGC.106  Furthermore, 
such a ruling would establish precedent that could promote a 
perceived sense of immunity for those who want to practice FGC 
in the United States, putting more girls and women in harm’s way.
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VIII. Potential Fallout from a Successful Prosecution under § 
116 Charges

 With a successful prosecution, the government hopes to 
establish a chilling effect, to discourage or inhibit the practices by the 
threat of legal sanction, and to prevent practitioners from carrying 
out FGC. Yet criminalization may not be an effective means to end 
the practice, as FGC is a deeply held societal and cultural belief 
making its eradication unlikely through statutes and legal decisions. 
Additionally, such laws only further the perceived dominance of 
the Judeo-Christian traditions in a hierarchy of customs in which 
cultures that practice FGC are termed inferior and barbaric.107 A harsh 
penalty for Nagarwala and her associates may make the procedure 
more dangerous for girls, as parents may choose to seek more 
secretive and risky alternatives for FGC. According to the United 
Nations Children’s Fund Innocenti Research Institute, sanctions 
against FGC by Western governments, without the implementation 
of behavior change strategies, have led to a greater occurrence of 
the procedure underground in both the European Union and the 
United States.108 Harsh sanctions against Nagarwala could establish 
a chilling effect among medical practitioners who currently perform 
the procedure.  But parents, instead of ceasing to practice FGC, may 
instead subject their children to FGC from individuals with little 
to no formal medical training, or encourage “vacation cuttings,” 
subjecting girls to the procedure in foreign countries, typically in 
unsanitary conditions with the use of crude instruments.
 A successful prosecution would establish a precedent against 
traditionally harmful cultural practices, which may provide standing 
for males to claim injury from male circumcision under the precepts
of the Fourteenth Amendment. Such challenges are more likely to 
occur in the future as male circumcision has been facing growing 
opposition from both Western governments and medical agencies 
who have released policies or statements against the elective and
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religious applications of the practice (see Appendix B). If a consensus 
emerges that male circumcision is, in fact, harmful for males, the 
government would have a legitimate concern and just reason to 
impose restrictions on the practice to protect young males, therefore 
overcoming any strict scrutiny challenges. A court’s decision 
handing a guilty judgement to Nagarwala and her associates would 
show the government engaging in an explicit form of viewpoint 
discrimination. In this case, the government would be condoning 
the genital cutting of males, which is a familiar custom in the Judeo-
Christian tradition, while criminalizing the unfamiliar practices of 
non-Judeo-Christian and minority religions who engage
in FGC. This is a harmful prospect for democratic legitimacy 
in the United States as it serves as an explicit contradiction to a 
value-neutral judgement and instead furthers ethnocentric policies 
above those that guarantee egalitarian protections. However, this 
response could also increase the health risks associated with male 
circumcision as the process would be driven underground in in order 
to avoid potential legal consequences.

 IX. Behavior Alteration

 Serious attempts to eliminate FGC in the United States should 
not be imposed by the judiciary or the legislature; such attempts 
inadvertently expose girls and women to more unsafe conditions. 
Rather, the United States needs to wage campaigns against FGC by 
distributing effective information, increasing effective enforcement, 
and changing the social norms behind the practice. Harmful, 
common, and culturally ingrained practices, such as foot binding in 
China have been eliminated.109 Strategies have been implemented 
successfully to combat FGC in Keur Simbara, Senegal under the 
guidance of Tostan International. The Tostan’s FGC eradication 
program followed a practice of “social diffusion” to bring forth 
change. In such a program, a respected religious leader such as an
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imam, a former cutter, and a grassroots educator visit villages 
to provide accurate health information and eliminate medical 
misconceptions surrounding the procedure.110 The team’s 
messages are reinforced by public service campaigns through 
common communication channels such as radio.111 Education 
based approaches in tandem with condemnation from religious 
leaders have been successful in other instances. For example, in 
the Kenyan villages of Garissa and Myale, FGC was reduced by 
thirty percent in 2006.112 Such an approach has led to significant 
declines in the procedure in Burkina Faso, Egypt, Kenya, Liberia, 
and Togo; however, in the United States, such a process may be a 
more difficult challenge as many individuals already have access 
to information regarding FGC’s harms. A successful approach for 
communities in the United States would need to target the normative 
nature of FGM. These communities operate under the social norm 
theory which enables the practice to continue, dismissing evidence 
indicating that FGC may have harmful consequences. However, 
having influential community members such as community 
organizers or religious leaders renounce the practice could have a 
significant impact in lowering the social value of such procedures. 
Furthermore, an education-centric approach is becoming a more 
popular policy option as harsh legislation has done little thus far. 
An education-centric approach against FGC was advocated for 
by the ACLU of Maine, as opposed to a bill in the Maine state 
legislature which would have proposed more felony penalties for 
the procedure.  Such an approach, the ACLU believed, would be 
more effective in combating FGC in Maine, a state with a high 
Somali population  (ninety-eight percent of women in Somalia 
aged fifteen to forty-nine have undergone the procedure).113 This 
approach would likely not solve the problem immediately, but 
would phase out the process through attrition as more individuals 
decline to perform or subject their children to the procedure.
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X. Conclusion

 The prosecution of § 116 in United States v. Nagarwala et 
al. presents a tricky situation for the government. If the prosecution 
is successful, the case might appear to be a victory for human rights. 
However, success would highlight the government’s contradictory 
approach to which religious groups are able to exercise their freedom 
of expression. In this situation, parents of familiar Judeo-Christian 
customs (male circumcision) would be able to continue potentially 
harmful practices while non-Abrahamic minority groups would be 
prosecuted for FGC. A successful prosecution would be decided 
based on cultural value judgements establishing a cultural and 
religious hierarchy favoring familiar customs. This approach is the 
antithesis of Western beliefs of universal human rights, inalienable 
to all, regardless of caste, class, creed, gender, ethnicity, or race. 
Furthermore, a successful prosecution has the ability to push FGC 
further underground, leading the procedure to be performed in less 
ideal conditions that would put girls in greater danger. In addition, 
this could open a “Pandora’s box” of Fourteenth Amendment legal 
challenges against male circumcision. If this occurs, it has the 
potential to establish standing for individuals to challenge male 
circumcision on equal protection grounds, which could impact 
a ritual practiced by a significant number of Jewish and Muslim 
Americans. A decision in favor of the defense could to be equally 
problematic: a branch of the United States’ government will have 
condoned what is internationally considered a human rights abuse. 
This would harm the United States’ legitimacy in its concern for 
international human rights issues, most notably the mission to end 
global FGC outlined in a United Nations declaration that the United   
States helped draft.114 A decision in favor of the defense could also 
lead to the opposite of a chilling effect with practitioners of FGC 
feeling emboldened to carry out the procedure due to a perceived 
immunity from the law. This decision would favor the absolute
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right of the parents to raise their children how they see fit even if it 
endangers their child’s well-being. Whatever the resulting outcome 
concerning the § 116 charges, the court will confront a dilemma: do 
they protect children’s physical integrity and ensure they are free 
from pain, or do they allow parents to maintain a harmful tradition 
because they believe it is in the best interest of their child? This 
brings about a broader question for society: does a community have 
the right to allow physically harmful traditions to be practiced, 
simply because they are longstanding and culturally important?
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Appendix A: Journal authorship and co-authorship published by Jumana 
Nagarwala, MD. (Source: Google Scholar)
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Belsky, Justin B., Jumana F. Nagarwala, and Glenn F. Tokarski. “Massive 
hemoperitoneum from a ruptured corpus luteum cyst masquerading as biliary 
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cervical spine CT in the emergency department, phase 3: increasing effectiveness 
of imaging.” Journal of the American College of Radiology 11, no. 2 (2014): 
139-144.
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G. Bhat. “Usmle Scores Predict Success in Abem Initial Certification.” Academic 
Emergency Medicine 23 (2016): S82-S83.

Goyal, Nikhil, Phyllis A. Vallee, Jason Folt, Bradley Jaskulka, Sudhir Baliga, 
Jumana Nagarwala, and Michelle Slezak. “WIREd for Milestones.” Journal of 
graduate medical education 8, no. 3 (2016): 445-446.

Appendix B: Timeline of institutional opposition to neonatal male circumcision

1993 Queensland Law Reform Commission concludes “On a strict interpretation 
of the assault provisions of the Queensland Criminal Code, routine circumcision 
of a male infant could be regarded as a criminal act”. Also doctors who perform 
non-medical circumcision on infants are liable for future civil claims by the 
individual at a later date.115

1996 Australasian Association of Paediatric Surgeons Guidelines for Circumcision 
stated “We do not support the removal of a normal part of the body, unless there 
are definite indications to justify the complications and risks which may arise. In 
particular, we are opposed to male children being subjected to a procedure, which 
had they been old enough to consider the advantages and disadvantages, may well 
have opted to reject the operation and retain their prepuce.” Also “Neonatal male 
circumcision has no medical indication. It is a traumatic procedure performed
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without anaesthesia to remove a normal functional and protective prepuce.”116

1996 Canadian Paediatric Society circumcision statement: “Circumcision of 
newborns should not be routinely performed.”117

1996 British Medical Association circumcision statement: “The BMA opposes 
unnecessarily invasive procedures being used where alternative, less invasive 
techniques, are equally efficient and available. Therefore, to circumcise for 
therapeutic reasons where medical research has shown other techniques to be 
at least as effective and less invasive would be unethical and inappropriate.”118

1999 American Medical Association Neonatal Circumcision Policy Statement: 
“virtually all current policy statements from specialty societies and medical 
organizations do not recommend routine neonatal circumcision”. The statement 
also calls for a retraining of American physicians as most do not use anesthesia or 
have inadequate informed consent practices for parents.119

2001 British Association of Paediatric Surgeons, The Royal College of Nursing, 
The Royal College of Paediatrics and Child Health, The Royal College of Surgeons 
of England and The Royal College of Anaesthetists. Statement on Circumcision: 
“The British Association of Paediatric Surgeons recognizes that male circumcision 
is required in certain religious and cultural groups. Notwithstanding this, it is the 
majority opinion that the practice should be discouraged.”120

2003 British Medical Association symposium on circumcision conclusions: 
“The BMA does not believe that parental preference alone constitutes sufficient 
grounds for performing a surgical procedure on a child unable to express his 
own view. . . The BMA considers that the evidence concerning health benefit from 
non-therapeutic circumcision is insufficient for this alone to be a justification for 
doing it. . . . Some doctors may wish to not perform circumcisions for reasons 
of conscience. Doctors are under no obligation to comply with a request to 
circumcise a child.”121

2003 Finland’s Central Union for Child Welfare circumcision statement: “The 
Central Union for Child Welfare considers that circumcision of boys that violates 
the personal integrity of the boys is not acceptable unless it is done for medical 
reasons to treat an illness. The basis for the measures of a society must be an 
unconditional respect for the bodily integrity of an under-aged person.”122 
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2005 The South African Children’s Act (No. 38 of 2005) indicates that 
circumcision of male children is unlawful except for medical or religious reasons. 
Non-therapeutic neonatal circumcision is a criminal act (unless performed for 
religious reasons). The act allows for every male child to refuse circumcision.123

2007 All states in Australia adopt ban of cosmetic neonatal circumcision in 
Australian public hospitals.124

2010 The Royal Australasian College of Physicians circumcision statement: 
“After reviewing the currently available evidence, the RACP believes that the 
frequency of diseases modifiable by circumcision, the level of protection offered 
by circumcision and the complication rates of circumcision do not warrant routine 
infant circumcision in Australia and New Zealand.”125

2010 The Royal Dutch Medical Association (KNMG) circumcision statement: “The 
official viewpoint of KNMG and other related medical/scientific organizations is 
that non-therapeutic circumcision of male minors is a violation of children’s rights 
to autonomy and physical integrity. Contrary to popular belief, circumcision can 
cause complications – bleeding, infection, urethral stricture and panic attacks are 
particularly common. KNMG is therefore urging a strong policy of deterrence. 
KNMG is calling upon doctors to actively and insistently inform parents who 
are considering the procedure of the absence of medical benefits and the danger 
of complications. Insofar as there are medical benefits it is reasonable to put off 
circumcision until the age at which such a risk is relevant and the boy himself can 
decide about the intervention, or opt for any available alternatives.”126

2012 Regional court in Cologne, Germany rules that parents cannot grant consent 
for ritual (non-therapeutic) circumcision of children as the procedure leads to 
grievous bodily harm, and eliminates the choice for the individual to decide in the 
future if they want to remain circumcised or uncircumcised. Determines that the 
“fundamental right of the child to bodily integrity to decide in the future if they 
want to remain circumcised or uncircumcised. Determines that the “fundamental 
right of the child to bodily integrity outweighed the fundamental rights of the 
parents.”127

2013 Parliamentary Assembly of the Council of Europe adopts resolution 
1952 (Children’s right to physical integrity) indicating that “one category is 
particularly worrisome, namely violations of the physical integrity of children 
which supporters tend to present as beneficial to the children themselves despite
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evidently negative life-long consequences in many cases: female genital mutilation, 
the circumcision of young boys for religious reasons, medical interventions during 
the early childhood of intersex children as well as the submission to or coercion of 
children into piercings, tattoos or plastic surgery.”128

2013 The children’s ombudspersons from Sweden, Norway, Finland, Denmark, 
Iceland, and the children’s spokesperson from Greenland called for a ban on the 
circumcision of minors for non-medical reasons in their respective governments 
as it is a violation of UNCRC and current laws fail to protect minors from harmful 
traditions. Resolution Summary: “Circumcision without a medical indication on 
a person unable to provide informed consent conflicts with basic principles of 
medical ethics, particularly because the operation is irreversible, painful and 
may cause serious complications.”129

2015 Royal Court of Justice London finds that non-therapeutic circumcision of 
male children is a significant harm.130

2018 The Government of Iceland has circulated a bill making it a crime to perform 
the non-medical circumcision of boys.131
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Abstract

Pol Pot, Prime Minister of Cambodia under the genocidal Khmer 
Rouge, called landmines his “perfect soldiers.” Militaries around the 
world similarly saw landmines as beneficial and effective weapons. 
For much of the twentieth century, landmine usage was widespread, 
employed by developed nations, developing nations, and insurgents 
alike. Prior to the 1990s, all efforts to reduce deployment or to insti-
tute an outright ban had failed. In 1997, however, the Ottawa Treaty 

was able to ban anti-personnel landmines in 122 countries. This article 
shows how the International Campaign to Ban Landmines (ICBL) suc-
cessfully effectuated the ban with an extensive campaign that revealed 
the weapons’ ineffectiveness and galvanized public support. Ultimate-
ly, the ICBL motivated the successful Ottawa Treaty negotiations. In 
analyzing the ICBL campaign, this paper contends that the movement 

was effective because of its two-pronged strategy that fought land-
mine supporters in a legal realm and a public realm. In the legal realm, 

opponents targeted landmines under the principle of discrimination. 
In the court of public opinion, ICBL supporters created a consensus 
against the weapon through advertising and celebrity endorsements. 
This two-pronged approach, the paper concludes, eliminated opposi-
tion while creating a strong public push for a global landmine ban by 

producing a legal and public consensus against the weapon. The ICBL, 
through the Ottawa Treaty, translated that legal and public sentiment 

into an outright ban.
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I. Introduction 

 When landmines were banned in 1997, one hundred million 
landmines were deployed in sixty-four countries and another hun-
dred million were stockpiled.1,2 According to legal analyst and J.D. 
candidate Alicia Petrarca, landmines were “the weapon of choice” 
for governments and insurgent groups because they were “cheap, 
easy to manufacture, and use, difficult to detect, and expensive and 
dangerous to remove.”3,4 Pol Pot, Prime Minister of Cambodia un-
der the genocidal Khmer Rouge, even called landmines his “perfect 
soldiers.”5

 In 1997, these “perfect soldiers” were relieved of their 
duties. This article analyzes how a coordinated effort between non-
governmental organizations (NGOs) mobilized states, seemingly 
against national interests, to ratify and sign the 1997 Ottawa Treaty 
which prohibited the use, development, and ownership of anti-
personnel landmines. Historical evidence suggests that nations agreed 
to ban anti-personnel landmines because an effective international 
campaign both labelled landmines legally impermissible and 
rallied the public conscience against them. By citing the weapon’s 
indiscriminate nature, combating myths on its military effectiveness, 
and highlighting the struggles of victims, NGOs led a campaign 
that dismantled support and resulted in the Ottawa Treaty to ban 
landmines. This paper will first discuss failed ventures at landmine 
regulation, then explain the reasons behind their failure, and finally 
explore how the ICBL learned from those failures and crafted a new 
approach to effectuate a landmine ban.

II. Historical Failure of Landmine Regulation

 The formal movement to curtail anti-personnel landmine 
deployment began in 1980 with the United Nations Convention 
on Prohibitions or Restrictions on the Use of Certain Convention-
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al Weapons which may be deemed to be Excessively Injurious or 
to have Indiscriminate Effects (hereafter known as the CCW Con-
vention). In the midst of the Cold War, fifty countries signed the 
CCW Convention. In Protocol II, the CCW Convention regulated 
use of mines, traps, and other devices. However, these regulations 
were unsuccessful. The International Committee of the Red Cross 
(ICRC) wrote extensively on the insufficiencies of the provision. 
Their report found: “There are many omissions and loopholes in 
this Convention, the major ones being as follows: It does not apply 
to internal armed conflicts, where most mine use occurs. It assigns 
no clear responsibility for the removal of mines. It does not prohibit 
the use of non-detectable mines. It has excessively weak provisions 
regarding remotely delivered mines. Its provisions concerning the 
use of hand-emplaced mines are also weak. It does not provide for 
any control or supervisory mechanisms for mine transfers and ex-
ports. It lacks implementation and monitoring mechanisms.”6 Ac-
cordingly, the ICRC concluded, “the 1980 Convention…had little 
or no effect on the use of AP mines.”7 Predictably, fifteen years after 
the CCW Convention, when Jody Williams and Shawn Roberts of 
the Vietnam Veterans of America Foundation wrote their book, After 
the Guns Fall Silent: The Enduring Legacy of Landmines, countries 
had deployed an additional sixty-five million landmines.8 Ultimate-
ly, the actual provisions of the CCW Convention proved less salient 
than the debate surrounding its creation and what future movements 
to ban landmines learned from its failure.
 The evolution of landmine warfare initially motivated the 
CCW Convention. Although some combatants deployed landmines 
defensively in World War II, the development of new technology in 
the 1960s turned them into offensive weapons. Technological ad-
vances allowed for remotely delivered mines that spurred produc-
tion in the millions and led to speedy deployment.9 Don Hubert, 
a senior policy adviser in the Peacebuilding and Human Security 
Division of the Canadian Department of Foreign Affairs, explained 
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that countries integrated landmines into their doctrines of attack and 
used them as “area denial weapons, rendering villages, fields, and 
grazing lands unsuitable for civilian use.”10 The evolution of land-
mine deployment clearly had significant military benefits, but it also 
made landmines harder to regulate because the new modes of mine 
deployment made marking minefields or keeping track of mined ar-
eas virtually impossible.11 This development fueled the debate sur-
rounding the CCW Convention’s creation.
 The CCW Convention inevitably floundered because mili-
tary leaders saw landmines as a military necessity that they could 
not forfeit. The principle of military necessity stems from the earli-
est days of the international laws of war tradition and allows a mili-
tary to pursue all actions it deems necessary in pursuit of a military 
objective. Although negotiators, diplomats, and humanitarians have 
worked to curtail the principle’s dominance, it remains an ascendant 
force in international law.
 Hoping that humanitarian concerns would prevail over mili-
tary necessity, drafters of both the CCW Convention and eventually, 
the successful Ottawa Treaty, based their work on the 1899 Martens 
Clause. The Martens Clause, from the preamble of the 1899 Hague 
Convention, protects people “under the protection and empire of the 
principles of international law, as they result from the usages estab-
lished between civilized nations, from the laws of humanity, and the 
requirements of the public conscience.”12 In other words, because 
they saw that the code of laws of war was incomplete, diplomats at 
the turn of the 20th century formulated the clause to indicate that 
the code was not exhaustive and thereby limit the power of military 
necessity. The hope was that the principles of international law of 
which the Martens Clause spoke would hold military necessity in 
check. One of those principles is the principle of discrimination or 
distinction.13

 The principle of discrimination, according to Chris Jochnick 
and Roger Norman, directors in Harvard Law School’s Center for 
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Economic and Social Rights, requires “belligerents to distinguish 
between military and civilian targets, and to attack only the for-
mer.”14 This principle works in the interest of “balancing military 
necessity with concerns for humanity.”15 It limits military necessity 
by requiring that military actions discriminate between lawful and 
unlawful targets.
 Since both civilians and soldiers can trigger landmines during 
and after a war, landmines violated the principle of discrimination. 
International legal expert Michael Schmitt explains that landmines 
are “by nature indiscriminate, that is, incapable of discriminating 
between lawful (combatants and military objectives) and unlawful 
(noncombatants and civilian objects) targets.”16 Since soldiers can-
not aim landmines, and both combatant and noncombatant stimuli 
can trigger the devices, the weapon lacks all discriminating capaci-
ties. Furthermore, John Lewis, in the Yale Law Journal, finds land-
mines have a unique “temporal indiscriminateness” in that they “can 
kill many years after they are placed.”17 International organizations 
such as the ICRC used these arguments to convince negotiators that 
landmines violated the principle of discrimination. The title of the 
CCW Convention itself acknowledges the violation of discrimina-
tion by discussing “excessively injurious or […] indiscriminate ef-
fects,” and placing landmines within the scope of the Convention 
admits that the weapons violate the non-discrimination principle. 
Despite this, the CCW Convention did not ban landmines. In the 
case of antipersonnel landmines, negotiators decided military neces-
sity trumped even principles designed to protect the public.
 Historically, this dominance of military necessity has prece-
dent. As Jochnick and Normand write in the Harvard International 
Law Review, “When ideals of humanity clashed with military ne-
cessity, as inevitably occurred in all areas critical to protecting civil-
ians, they encountered an immovable force. As a result, any weapon 
or tactic that a major power considered necessary, or even potential-
ly useful, was beyond the reach of legal regulation.”18 Put another 
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way by Politico’s Mark Perry, “The world’s militaries are loath to 
ban weapons that kill effectively.”19 The CCW Convention could 
not succeed as long as military leaders believed in the efficacy of 
landmines.
 Unfortunately for landmine opponents, during the CCW 
Convention negotiations, the world’s militaries did see landmines 
as a weapon that kills effectively. Military leaders argued that mines 
provided numerous benefits including “slowing or stopping enemy 
advances, channeling enemy movements into more easily-defend-
ed routes, conserving forces and firepower, and minimizing casu-
alties.”20 Furthermore, The Chicago Tribune reports that the Penta-
gon called mines “force multipliers,” meaning they make the jobs 
of soldiers easier.21 Governments saw mines as effective “legitimate 
weapons” and the CCW Convention did not change this view.22 The 
failure of the CCW Convention exposed what Jochnick and Nor-
mand themselves found: “the development of […] legal principles 
did not introduce restraint or humanity into war.”23 Though power-
ful in theory, the mere existence of legal principles did not ensure 
either serious regulation or abatement of landmine usage. After the 
CCW Convention’s failure, the anti-landmine movement learned 
and adapted. When the opportunity presented itself at the end of 
the Cold War, opponents of landmines reassembled and launched a 
campaign.

III. ICBL Background

 After the Cold War subsided, the international community 
was forced to consider the catastrophic consequences of conven-
tional weapons. Supporters of a landmine ban found it easier to 
fight anti-personnel landmines at the end of the Cold War. Bonnie 
Docherty, a lecturer and researcher at Harvard Law School’s Inter-
national Human Rights Clinic, explains in the Austrian Review of 
International and European Law that “the post-Cold War era saw 
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a changed perception of armed conflict that influenced the devel-
opment of humanitarian disarmament treaties. With the fall of the 
Soviet Union, the threat of mass casualties from a single attack with 
a weapon of mass destruction diminished. Real-life suffering of 
individual civilians caused by conventional weapons, such as that 
documented in the Balkans, Afghanistan, and Iraq, came increas-
ingly into public view. The attention of the international community, 
therefore, turned to controlling conventional weapons.”24,25 Victims 
of landmines emerged publically and nations started to question 
their weapons policies. 
 The documentation of “real-life suffering” particularly 
shaped the anti-landmine movement. The movement highlighted 
the human consequences of landmines to portray the weapons as 
dangerous and immoral. After the Cold War ended, the press uncov-
ered shocking incidents in which  governments and insurgents had 
deployed landmines, the ICRC writes, “for purposes of population 
control and terrorism.”26 In Cambodia for example, Petrarca writes, 
“Government troops placed mines around the perimeters of enemy 
villages, then bombarded the villages with artillery fire so that the 
‘enemy’—mainly non-combatant civilians—was forced to flee into 
the minefields.”27 These stories shifted public sentiment towards 
weapon regulation. Opponents of landmines capitalized on this sen-
timent and mobilized a campaign.
         After the CCW Convention and into the 1990s, countries 
largely neglected the growing anti-personnel landmine crisis. How-
ever, NGOs working in medical assistance programs did not. Hu-
bert finds that consistently facing the victims of landmine attacks 
forced NGOs to view landmines as a “daily menace in the drive to 
assist victims and rebuild war-torn societies.”28 The ICRC, the Co-
alition for Peace and Reconciliation, Handicap International (HI), 
and the Mines Advisory Group (MAG) were some of the first NGOs 
to campaign against landmines. In 1992, a handful of these groups 
gathered together and launched the “International Campaign to Ban 
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Landmines” (ICBL). By 1997, the ICBL was made up of over 1,400 
organizations.29  

IV. Public Campaign Against Landmines
 
 Learning from the failed CCW Convention, the ICBL target-
ed their campaign at the public rather than at diplomats and negotia-
tors. The campaign focused on public opinion in liberal democracies 
to mobilize expression of public sentiment through policy action. 
The campaign’s objective was to evoke an emotional outcry against 
landmines that would compel elected representatives to adopt a 
landmine ban. To target the maximum number of people, the ICBL 
employed a full media strategy consisting of celebrity and popular 
culture endorsements, religious endorsements, and press and televi-
sion advertisements designed to appeal to the sensibilities of voters.
 The ICBL’s celebrity and popular culture endorsements were 
particularly effective in raising awareness and support. In Canada, 
for example, musician Bruce Cockburn and singer Chuck Mondlane 
toured the country collecting signatures for a petition.30 The most 
notable example of celebrity involvement was that of Princess Diana 
of the United Kingdom, who brought press attention to the grow-
ing landmine crisis. In 1997, she visited Kuito, Angola, a heavily 
mined city, while wearing protective clothing. There, she watched 
demining operations and spoke to landmine victims.31 Paul Heslop,  
director of  Britain based demining organization Halo Trust credits 
the Princess with generating a “massive increase in interest” about 
landmines and their effects.33 Princess Diana’s greatest gift to the 
ICBL was to spread its influence globally. Keiko Hirata, a profes-
sor in political science, writes that Princess Diana’s “anti-landmine 
work had attracted publicity all over the world.”34 Hirata finds that in 
Japan, the Princess’s role in championing an anti-landmine picture 
book created sympathy and support for the cause.[34] Alongside ce-
lebrities, the ICBL used popular culture institutions as avenues for 
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spreading their message. In the 1990s, for example, DC Comics un-
veiled and distributed Batman and Superman comic books that dealt 
explicitly with the negative consequences of landmines.35 
 The movement against landmines also sought the support of 
more traditional institutions. For instance, Pope John Paul referred 
to landmines as “insidious arms” and called directly on world lead-
ers to eliminate the weapons.36 Other religious figures also spoke 
against landmines. A prominent advertisement against landmines 
quotes from Deuteronomy: “I have set before you life and death, 
blessing and curse; choose life that both thou and thy seed may 
live.” The advertisement ran in The New York Times from the Land-
mines Survivors Network. It called on President Clinton to support 
a complete landmine ban and touted the endorsement of important 
Catholic, Protestant, Jewish, and Muslim religious leaders. The final 
line of its message asked the President to “stand among those who 
choose life”; the advertisement helped to build a moral consensus 
against landmines.37

 In an update on the campaign against landmines in mid 
1996, the ICRC summarized its significant television and press ad-
vertising positions. According to the update, the ICRC had or was 
securing television spots on Euronews, EBN, CNBC, BBC World, 
MTV, MCM, and CNN.38 They also had or were securing newspaper 
spots in Time Magazine, Financial Times, Newsweek, Asia Week, the 
Economist, the International Herald Tribune, Readers’ Digest, the 
Wall Street Journal, and Business Week.39 Other NGOs followed the 
same advertising strategy. The Vietnam Veterans of America Foun-
dation (hereafter referred to as VVAF), for example, ran multiple 
advertisements in the Washington Post and The New York Times. 
Press and television outlets allowed the campaign against landmines 
to reach the public directly.
 NGOs tailored their messages to the public, stressing the in-
nocence of victims. Frank Faulkner, author of Moral Entrepreneurs 
and the Campaign to Ban Landmines, writes that “landmine victims 
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would prove to be prominent in ongoing campaigns to raise public 
awareness of the issues.”40 Hubert acknowledges the strange irony 
of this strategy: “Campaigners note that mines are the first weapons 
widely employed by militaries to be prohibited, yet it was precisely 
their widespread use that provided the evidence on which to build 
the campaign. For the activists that sought to prohibit mines, these 
weapons were no abstract threat.”41 The victim based messaging re-
framed the issue. Hubert expounds, “Traditionally […] the issue of 
control has been viewed through an arms control lens. Once the is-
sue was cast in humanitarian terms, it became difficult for states to 
resist the logic of the ban.”42 
 The ICBL emphasized humanitarian concerns by over-
whelming the public with numbers. A VVAF advertisement in The 
New York Times warned, “Seventy people will be killed or maimed 
today, 500 this week, [and] more than 2000 this month.”43 One ad-
vertisement reduced the timeframe to just 22 minutes, explaining, 
“Every 22 minutes someone is killed or maimed by a landmine.”44 
An article in the Washington Post summarized, “Mines kill or injure 
more than 26,000 people each year.”45 These advertisements height-
ened the gravity and urgency of the landmine crisis. The campaign 
backed these statements with empirics. The same Washington Post 
article looked to Cambodia, “where one of every 236 citizens is an 
amputee because of mine blasts.”46 After educating the public on the 
numbers, the ICBL highlighted the innocence of the lives lost.
 The ICBL frequently brought up children as ideals of inno-
cence. The earlier Washington Post article stressed that “one-third 
of the victims [from landmines] are children.”47 A VVAF advertise-
ment that ran in The New York Times reads, “Today, in 68 countries, 
100 million active landmines lie buried. Waiting. For innocent ci-
vilians. Children at play.”48 The advertisement conjured an image of 
buried landmines and innocent children playing above. It threatened 
immediate disaster and lost innocence. A separate VVAF advertise-
ment in The New York Times does the same. Rather than feature a 
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picture of a maimed child, it instead shows a crudely drawn stick 
figure self-portrait.49 The simple drawing does more for revealing 
the innocence of victims than any picture could hope to do. The 
advertisement inflamed passions and emotions. It forced the news-
paper-reading public to view landmines as a humanitarian issue.
 Both recalling the failure of the CCW Convention and ad-
vancing their humanitarian narrative, the ICBL made a serious ef-
fort to debunk myths on military effectiveness and necessity. The 
ICBL first produced military officials who spoke of landmines’ lim-
ited utility. In 1996, The New York Times ran an open letter from 
high-ranking military officials. The letter underlined that a ban of 
landmines would be “humane” and labeled such a ban “militarily 
responsible.” It denounced ideas of military necessity by arguing 
that “given the wide range of weaponry available to military forces 
today, antipersonnel landmines are not essential.” The letter con-
cluded that “banning [landmines] would not undermine the military 
effectiveness or safety of our forces, nor those of other nations.”50 
By presenting its argument directly from military leaders, the ICBL 
convinced the public that a landmine ban would not have any mili-
tary consequences.
 In fact, the ICBL argued that a ban would be militarily ad-
vantageous. The same advertisement which warned against dangers 
for “children at play” mentioned another group vulnerable to land-
mines: “U.S. peacekeeping troops on patrol.”51 The ICBL portrayed 
the ban as an intelligent military decision that would save lives. Ref-
erencing Department of Defense reports from the Vietnam War, the 
ICBL formed a compelling case for how landmines caused more 
harm than benefit to vulnerable U.S. troops. Landmines caused over 
64,000 U.S. casualties.52 U.S. deployed mines resulted in one third 
of U.S casualties.53 A 1996 VVAF advertisement concluded, “Anti-
personnel landmines do not protect our soldiers. They have killed 
and maimed us in combat.”54 By both reframing the landmine issue 
as a humanitarian one and negating defense concerns, the ICBL con-
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ducted an aggressive operation to change public sentiment and build 
legal footing for a landmine ban.
 Despite focusing on public sentiment on landmine use,  the 
campaign still made its legal case against landmines clear. In three 
separate advertisements, the VVAF condemned landmines as “in-
discriminate weapons” with an “indiscriminate, harmful, residual 
potential” that often results in “indiscriminate killings.”55 A Wash-
ington Post article points to landmines’ temporal indiscriminateness 
when it notes that the “deadly weapons continue to take life and 
limb indiscriminately long after the conflicts they were designed for 
have subsided.”56 
 The ICBL campaign succeeded in raising awareness on the 
dangers of landmines, making a landmine ban the topic of interna-
tional debate from 1994 onwards.57 Petrarca noted as early as 1996 
that landmines were “being stigmatized around the world by the 
public.”58 By 1997, the consensus was that landmines needed to be 
banned. A VVAF advertisement in 1997 highlighted that The New 
York Times, The Orlando Sentinel, Pittsburgh Post-Gazette, The 
Washington Post, The Grand Rapids Press, The Boston Globe, The 
St. Louis Post-Dispatch, Houston Chronicle, and The Atlanta Con-
stitution were a just a few of the newspapers supporting, in one or 
more editorials, a global ban on landmines. The advertisement con-
cluded that “the American people know it’s time to eliminate these 
indiscriminate killers.”59 Polling confirmed such a consensus inter-
nationally. A survey done by Gallup international revealed that 60% 
or greater of the population in Denmark, Spain, Switzerland, Italy, 
Austria, Slovakia, Russia, India, Czech Republic, Finland, Ukraine, 
Brazil, Korea, Germany, South Africa, Canada, Ireland, Bulgaria, 
Poland, and the United States was in favor of an anti-personnel land-
mine ban.60 Capitalizing on its momentum, the ICBL reached out 
directly to politicians.
 To translate public opinion into political outreach, the ICBL 
encouraged local and national partners to run petition drives. Hi-
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rata believes that “it was local NGOs that campaigned to persuade 
their governments to sign and ratify the treaty.”61 In Japan, ICBL 
partners presented the government with 35,000 signatures.62 In Can-
ada, 50,000 signatures.63 In France, 22,000 signatures.64 In Britain, 
280,000.65 Globally, Leon Sigal, author of Negotiating Minefields: 
The Landmines Ban in American Politics, finds that “petition drives 
by afflicted groups gathered 1.7 million signatures in 53 nations 
calling for a ban.”66 This political pressure successfully pushed na-
tions into working with the ICBL.
 Finally, the ICBL put together a treaty working group, 
made up of all 1,400 NGOs across 90 countries, that transformed 
global consensus into the Ottawa Treaty.67 After the ICBL set the 
group’s composition, it invited nations to join the negotiations. Hu-
bert writes that while “organizers hoped that as many as 20 states 
might ultimately gather to strategize with the ICBL and the ICRC,” 
in actuality, “fifty states attended as full participants, including the 
U.S., France, and the UK, and another 24 attended as observers.”68 
Human Rights Watch reported that, to quicken the process, the ‘First 
Forty’ campaign was launched, “pressing governments to be among 
the first forty governments to ratify the treaty and thus contribute to 
its rapid entry into force. Not surprisingly, given the momentum of 
the entire Ottawa Process, the “First Forty” was taken very serious-
ly.”69 Countries’ desire to join that group delineated a fundamental 
shift in national attitudes regarding a landmine ban. Eventually, 162 
countries would sign the agreement.
 The treaty proves the salience of the ICBL campaign in its 
text. The ICBL fought landmine supporters on the law and on public 
opinion. The Ottawa Treaty therefore cites both “the principle of 
international humanitarian law” and “the role of public conscience” 
in informing its ban.70 The Ottawa Treaty even cites the legal argu-
ments made via the discrimination principle.71 Docherty explains 
that the treaty also articulates its own humanitarianism in its pre-
amble, which “paints a vivid picture of the problem with references 
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to numbers (mines cause hundreds of casualties per week), descrip-
tions of effects (death and maiming), and the characterization of ci-
vilians as ‘innocent and defenseless.’ Civilian victims of war are the 
primary focus of the convention.”72

IV. Conclusion

 The campaign against landmines succeeded because of its 
two-pronged approach, attacking landmines with a masterful ma-
nipulation of pre-existing legal principles and a sophisticated cam-
paign targeting an evolving public conscience. NGOs modeled the 
campaign after the Martens Clause; the success of the campaign 
has implications for how international causes should be promoted 
in the future. Rupert Ticehurst of King’s College School of Law 
writes that, “the widest interpretation [of the Martens Clause] is that 
conduct in armed conflicts is not only judged according to treaties 
and custom but also to the principles of international law referred to 
by the Clause.”73 The 1980 debacle with the CCW Convention and 
Ottawa Treaty disproves this interpretation. Public conscience can 
collectively influence, or even shape international principles, but 
those principles have limited legal force. The successful movement 
to ban landmines reveals that the principles that the public embraces 
only enact change if the public pressures governments to abide by 
those principles. President of the International Residual Mechanism 
for Criminal Tribunals,  Theodor Meron, has argued that “Except in 
extreme cases, its [the Martens Clause’s] references to principles of 
humanity and dictates of public conscience cannot, alone, delegiti-
mize weapons and methods of war, especially in contested cases.”74 
Yet, the ICBL discovered–and future movements ought to heed–
that simply having principles of humanity or public conscience on 
one’s side accomplishes little. The CCW Convention failed despite 
the presence of both. Only by making those principles and public 
opinion salient to elected officials did the ICBL create change. The 
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ICBL’s greatest innovation was its coalition building—creating a 
consensus within the relevant constituencies that politicians could 
not ignore. Future movements on weapons reduction and arms reg-
ulations would do well to recall these dynamics going forward.
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Abstract

Hate speech has always been a problem in the United States. But First 
Amendment jurisprudence does not grant hate speech a content-based ex-
ception, an exception based on what is said as opposed to how it is said, to 

free speech protections. In the twenty-first century, online platforms such as 
Facebook have become the main platform for hate speech. In this article, I 

will propose a content-neutral definition of hate speech: one concerned with 
the way speech is emitted as opposed to the content of the speech itself.
I first provide an overview of public forum doctrine in First Amendment 

jurisprudence. I then defend Facebook’s legal status as a public forum, and by 
extension the enhanced speech protections granted by this status. I proceed 

to examine the “echo chamber” phenomenon on Facebook: the phenomenon 
whereby users are more likely to encounter views with which they already 

agree. Echo chambers contribute to the particularly pernicious quality of hate 
speech on Facebook; users susceptible to hateful messages are less likely 
to see anti-hate speech in their Newsfeeds. Based on available data, I then 
infer that Facebook’s content distribution algorithm contributes to the echo 

chamber effect by distributing speech based on content. Since echo chambers 
automatically isolate individuals from views with which they may disagree, 

Facebook’s algorithm effectively discriminates against speech based on 
content. The First Amendment does not protect such content-based discrimi-

nation of speech in public forums. 
I conclude that regulating Facebook’s content-based speech distribution 

algorithm would be a content-neutral and therefore constitutionally-permitted 
way of curbing the pernicious effects of hate speech on Facebook.
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I. Introduction

 Justice Brandeis’ concurrence in Whitney v. California ar-
ticulates the following bedrock principle of constitutional interpre-
tation: when confronted with hateful or offensive speech, the First 
Amendment should disfavor restrictions for two reasons. First, the 
most effective, lasting way to combat offensive speech is with more 
speech. Second, restrictions risk undermining the personal and po-
litical autonomy that freedom of expression affords. In Brandeis’ 
words: 

[The framers] knew…that it is hazardous to discourage thought…; that 
repression breeds hate;…that the path of safety lies in the opportunity to 
discuss freely supposed grievances and proposed remedies, and that the 
fitting remedy for evil counsels is good ones.1 

 In recent years, hate speech seems to have flooded the Unit-
ed States. The number of hate groups in America has nearly doubled 
in the past two decades. Unlike the “low-value” speech at issue in 
Chaplinsky v. New Hampshire or the burning cross in Virginia v. 
Black, the main stage for hate speech in the twenty-first century is 
neither a street-corner nor a lawn: it is social media platforms. A par-
ticularity of Facebook, one of the primary online platforms where 
hate speech proliferates today, is that its algorithm sorts posts based 
on their content and diffuses them accordingly. In doing so, it cre-
ates hate-speech “echo-chambers” for many users. In other words, 
Facebook’s algorithm determines which users are most likely to be 
receptive to certain views—such as hate speech—and then inun-
dates their page with such content to the detriment of other opinions. 
Thus, Facebook’s algorithm deprives Americans of the fundamental 
good that Brandeis claims the First Amendment protects: access to 
speech meant to combat hate.
 It may be tempting to defend the idea that the First Amend-
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ment ought to provide a content-based exception for hate speech. 
Under such an exception, hate speech would likely be defined in 
a manner similar to the way that anti-hate speech statutes in oth-
er Western legal systems define it: as speech that offends, insults, 
humiliates, intimidates or expresses hate towards an individual or 
group based on qualities of race, color, national origin, or religion 
associated with that group.2 Such a content-based exception for hate 
speech may be enticing because it would allow the government to 
proscribe it in all contexts, including on Facebook.3 
 The closest the Supreme Court has ever come to recognizing 
a content-based exception to First Amendment protections came in 
Virginia v. Black.4 In Black, the Court acknowledged a First Amend-
ment exception for a narrow subset of hate speech: “intimidating 
utterances,” defined as true threats directed towards an individual 
or group with the intent of placing them in fear of bodily harm or 
death.5 Taken in conjunction with the Court’s earlier ruling in R.A.V. 
v. City of St. Paul, which held that an anti-hate speech statute is in-
valid if it refers to viewpoints (including those that discriminate on 
the basis of race, gender, or religion), the possibility of proscribing 
hate speech beyond the narrow category permitted in Black seems 
faint because most hate speech seems necessarily affiliated with a 
viewpoint. 6, 7 Therefore, First Amendment jurisprudence, as Virgin-
ia v. Black and R.A.V. v. City of St. Paul make evident, has practical-
ly closed the door on the success of such an argument.
 For these reasons, I will pursue an approach different from 
the content-based one discussed above. I will restrict my analysis 
to hate speech on Facebook, and I will instead propose to enact a 
content-neutral regulation of Facebook that curbs the pernicious 
effects yielded by the platform’s hate speech echo-chambers, against 
Brandeis’ hopes. To do so, I will first demonstrate that Facebook, 
vis-à-vis First Amendment protections, is a limited public forum. 
I will then show that Facebook’s algorithm treats the diffusion of 
hate speech in a content-based way, differently from how it shares 
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other kinds of speech. By promoting the diffusion of hate speech, 
Facebook’s algorithm creates a content-based manipulation of 
speech in a limited public forum. Therefore, I will argue that the 
government has the authority to proscribe the use of these kinds of 
content-discriminatory algorithms in public forums. Though such 
regulations would not eradicate hate speech on Facebook, they 
would restore users’ access to speech that may combat hate speech, 
thus healing the unencumbered, adversarial marketplace of ideas 
enshrined in the First Amendment.

II. “The Modern Public Square”: Facebook as a Limited 
Public Forum

A. A Walk Through Public Forum Doctrine

 A public forum is defined as a space that has “immemori-
ally been held in trust for the use of the public and, time out of 
mind…been used for purposes of assembly, communicating thought 
between citizens, and discussing public questions.”8 The classic ex-
amples of such spaces are public parks and streets, which, according 
to the Court’s foundational decisions in Hague v. C.I.O and Schnei-
der v. State, are conducive and crucial to the public discussion of 
public questions.9 The Court has upheld strong protections of First 
Amendment rights in public forums on the basis that they facilitate 
speech about public issues.10 In United States v. Grace, the Court 
succinctly articulated the standard it applied to regulations of speech 
in public forums since Hague and Schneider. Specifically, the gov-
ernment may enact “reasonable time, place, and manner restric-
tions” on speech in public forums only if they are (a) content-neu-
tral, (b) narrowly tailored to serve a significant government interest 
(i.e. meet intermediary scrutiny), and (c) leave open ample alterna-
tive channels of communication.11 But the government cannot enact 
content-based regulations on expression in public forums unless the 
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restrictions meet strict scrutiny: it can only enact such regulations if 
they are narrowly tailored to further a compelling government inter-
est and there are no less restrictive means available to do so.
 The Court has recognized various types of public forums. 
After a series of cases in which the Court conferred the status of 
public forum to spaces other than public streets and parks, in Perry 
Education Association v. Perry Local Educators’ Association, the 
Court distinguished between three kinds of forums.

1. Quintessential public forums are protected in Hague and Schneider 
and have “time out of mind” served the purpose of assembly and 
public discussion of public issues. The test articulated in Grace 
applies to such forums.

2. Limited public forums “consist of public property which the State 
has opened for use by the public as a place for expressive activity,” 
such as an airport terminal.12 “Although a State is not required to 
indefinitely retain the open character of the [forum], as long as it does 
so, it is bound by the same standards as apply in a [quintessential] 
public forum.”

3. Nonpublic forums consist of “[p]ublic property which is not, 
by tradition or designation, a forum for public communication.” 
Examples cited include jailhouses.13 The Court argues that when 
it comes to time, place, and manner regulations of speech in such 
spaces, the government may “reserve the forum for its intended 
purposes” so long as its restrictions on speech are (a) reasonable 
and (b) “not an effort to suppress expression merely because public 
officials oppose the speaker’s view.”14 

B. Facebook as a Limited Public Forum

 What is at stake for arguing that Facebook is a limited pub-
lic forum? Convincingly showing Facebook to be a limited public 
forum supports the validity of a content-neutral regulation of hate-
speech on Facebook in two ways. First, doing so would strengthen 
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the government’s interest in regulating Facebook’s content-based 
treatment of speech. Second, showing Facebook to be a limited 
public forum would permit the government to enact a time, place, 
or manner regulation of Facebook’s content-based speech-diffusion 
algorithm as per Grace. 
 The Supreme Court’s decision in Packingham v. North Car-
olina sets a precedent for understanding numerous social media 
platforms, and Facebook in particular, as public forums.15 Justice 
Kennedy, delivering the majority opinion, argues that Facebook 
functions as a limited public forum. Though this argument is not 
part of the holding, and thus non-binding, it provides a blueprint for 
understanding Facebook as a public forum. Furthermore, it indicates 
the Court’s willingness to embrace such an understanding, thereby 
lending it legal clout.
 At issue in Packingham is a North Carolina statute making 
it a felony for a registered sex offender “to access a commercial 
social networking web site where the sex offender knows that the 
site permits minor[s] to become members or to create or maintain 
personal Web pages.”16 The Court reviewed the validity of this stat-
ute as it applied to Lester Packingham, a registered sex offender 
residing in North Carolina. Packingham was convicted of violating 
this statute after a police officer, during a routine check of social 
media websites, found that Packingham had posted on Facebook 
about avoiding a traffic ticket. The Court recognized North Caro-
lina’s stated justification for enacting this statute, to protect minors 
from sexual predators, as substantial. The question before the Court 
was whether this statute met the intermediate scrutiny standard for 
content-neutral regulations of speech. The Court held that the statute 
did not meet this standard because it was not narrowly tailored to the 
State’s substantial interest.17 
 Because Kennedy uses an intermediate scrutiny standard to 
assess the content-neutrality of the statute rather than the reason-
able time, place, and manner standard for speech in a public forum, 
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Packingham cannot establish binding precedent for Facebook’s sta-
tus as a public forum. However, Kennedy uses his argument that so-
cial media sites constitute limited public forums to demonstrate the 
significant First Amendment interest in protecting the use of such 
sites.18 This dictum demonstrates the Court’s willingness to recog-
nize Facebook and other social media platforms as limited public 
forums, which serves as a litmus test for how this Court may decide 
future cases where the status of such sites as public forums is among 
the primary legal questions. 
 Kennedy begins his opinion by arguing that while “a street 
or a park is [still] a quintessential forum for the exercise of First 
Amendment rights,” modern technology has created new “demo-
cratic forums” in cyberspace.19 Unlike previous rulings, wherein the 
Court relied heavily on analogizing the physical special features of 
a place to a street or park to establish it as a public forum, Kennedy 
demonstrates (a) that social media (Facebook in particular) func-
tions as a public forum by facilitating public speech about public 
issues and (b) that it does so on a massive scale, potentially making 
it a more important twenty-first century public forum than streets 
or parks. Because social media users “employ these websites to en-
gage in a wide array of protected First Amendment activity on topics 
as diverse as human thought,” Kennedy argues that social media 
serves the function of a public forum.20 Kennedy attributes many 
of these functions to Facebook: “[o]n Facebook…users can debate 
religion and politics with their friends and neighbors or share vaca-
tion photos.”21 Recall the Haugue and Schneider rationale for vig-
orously protecting First Amendment rights in public forums. Public 
forums are the primary spaces in which those rights are exercised, 
so limiting the ability to use those spaces undermines the ability to 
exercise First Amendment rights. Kennedy applies this reasoning to 
Facebook and social media: restricting access to social media sites 
“bars access to…the principal sources for knowing current events, 
checking ads for employment, speaking and listening, in the mod-
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ern public square, and otherwise exploring the vast realms of hu-
man thought and knowledge.”22 Moreover, his second justification, 
as mentioned above, relies on Facebook’s size. At the time of the 
Packingham decision, Facebook had 1.79 billion active users.23 
 Kennedy ultimately uses this argument to show that the stat-
ute at stake is not narrowly tailored to the State’s interest in protect-
ing minors from sexual predators and is thereby invalid. Indeed, the 
statute prohibits speech that would not endanger minors on plat-
forms such as Amazon, the Washington Post, and WebMD.24 He also 
argues that, even when it comes to sites like Facebook, where a sex 
offender could prey on minors, the statute’s wholesale prohibition 
on sex offenders’ use is not narrowly tailored to the State’s signif-
icant interest because it “prevent[s] the user from engaging in the 
legitimate exercise of First Amendment rights” rather than limiting 
the statute’s restriction to speech tantamount to predatory conduct.25 
This second argument would not be convincing had the Court not 
shown there to be a significant interest in preserving one’s ability to 
speak on Facebook, meaning that Facebook is a public forum.
 Kennedy’s opinion in Packingham legitimizes the notion 
that Facebook is a public forum. To strengthen my argument, I will 
elaborate on Kennedy’s view. I will focus on four of Facebook’s 
qualities which make it sufficiently resemble a street or public park 
to merit qualification as a public forum. These four qualities emerge 
from Hague’s explanation of why public streets and parks qualify as 
public forums: they are spaces that have “immemorially been held 
in trust for the use of the public and, time out of mind…been used 
for purposes of assembly, communicating thought between citizens, 
and discussing public questions.”26 
    
B.1. Facebook is Used for “Assembly and Communicating 
Thought Between Citizens”

 Facebook facilitates the assembly and communication of 
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thoughts between citizens. Arguably, it plays a larger role in facil-
itating these dynamics than do streets or parks. Facebook enables 
its users to “Friend” individual acquaintances and “Like” compa-
nies, media outlets, and other websites. Then, Facebook compiles 
the most “relevant” content that these sources post in a continually 
refreshing stream of content called the “Newsfeed,” thus facilitat-
ing communication between citizens in a highly-curated way. Of 
course, the communication Facebook facilitates is limited to the 
people or pages one follows and the content that they post. But this 
phenomenon is akin to the physical limitations placed on communi-
cation in public streets and parks, where one’s thoughts can only be 
communicated to people (a) within earshot or reasonable visibility, 
(b) whom the speaker chooses to address, and (c) who are willing to 
listen. The main difference here is audience size. On Facebook one 
could communicate with 100 million “Friends” via their individual 
Newsfeeds. It would be practically impossible to reach such an au-
dience in a park. 
 Facebook also facilitates forms of assembly similar to those 
which occur in streets or public parks. First, Facebook users can 
join or create “Groups.” Groups can revolve around any sort of spe-
cial interest, from Black Lives Matter, to White Lives Matter, to the 
University Debate Club. The virtual assembly based on a common 
cause or interest that Facebook facilitates with its Group function 
is thus akin to how public parks and streets host public protests, 
demonstrations, and group meetings. Second, Facebook’s “Events” 
function, allowing users to organize, be notified about, express in-
terest in, and ultimately attend real events, has been instrumental in 
organizing protests and political demonstrations around the world. 
For example, Facebook Events were crucial to organizing many po-
litical demonstrations such as the 2017 Women’s March on Wash-
ington and demonstrations that took place during the Arab Spring 
from 2010 to 2012. 
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B.2. Facebook is Used for “Discussing Public Questions”

 The difference between “discussing” and “communicating 
thoughts,” according to the Courts, is subtle yet important. By ex-
amining the statute invalidated by the Court in Hague, we may ex-
pose this distinction. This statute involved two provisions: the first 
made it a crime to distribute in “any public street or public place 
any newspapers, paper, periodical, book, magazine, circular, card or 
pamphlet,” and the second prohibited “leasing a hall without a per-
mit from the Chief of Police, for a public meeting at which a speaker 
shall advocate obstruction of the Government of the United States 
or a State, or a change of government by other than lawful means.”27 
The Court held that the first provision denied the First Amendment 
right to communicate thoughts.28 Associating the first provision with 
the communication of thoughts indicates that communication, ac-
cording to the Court, refers specifically to the one-way expression of 
a view (e.g. distributing pamphlets or literature). Although the dis-
tribution of circulars may foster two-way discussion, the act itself is 
a singly-directed way of putting one’s views out into the world. On 
the other hand, associating discussion with public meetings implies 
that the Court understands discussion as the two-way exchange of 
ideas.29 
 The “Comment Thread” is Facebook’s primary facilitator of 
public discussion. On any content, from the most benign person-
al status updates to elected officials’ posts about policy, users may 
leave comments to express their views. In a comment thread, users 
may also respond directly to other users’ comments. This feature 
demonstrates Facebook’s commitment to preventing the comment 
thread from becoming a space in which users merely become en-
trenched in their views about a piece of content and fail to engage 
with others. 
 Ultimately, speech on Facebook is inherently public. 
Everything posted on Facebook is necessarily available for 
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the consumption of a public audience and intended for public 
consumption. Depending on a user’s privacy settings, the audience 
may range from one’s friend group to anybody with internet access. 
Furthermore, much of the speech on Facebook, news articles about 
current political and cultural events and announcements by elected 
officials alike, is of quintessential public import. In fact, according 
to a recent Pew Research Center report, 45 percent of Americans use 
Facebook as a primary source for news.30 Additionally, according 
to the Congressional Management Foundation’s 2016 survey, 76 
percent of members of Congress felt that social media enabled 
more meaningful interactions with constituents, 70 percent believed 
social media made them more accountable to their constituents, 
and 71 percent claimed that constituent comments on social media 
would influence them should they be undecided on an issue.31 The 
issues discussed on Facebook are not merely of public importance 
insofar as they are important to the public generally, but they are 
often of political importance: the sort of public speech that the First 
Amendment most strongly protects. 

B.3. Facebook Has Been Used for Such Purposes “Time Out of 
Mind” 

 The Court has denied conferring the status of public forum 
on a space when the relevant space had not always been used for the 
purposes of assembly, communication of ideas, and discussion of 
public issues. For example, in ISKCON v. Lee the Court argued that, 
when it comes to soliciting money, an airport terminal is not a public 
forum because “even within the rather short history of air transport, 
it is only in recent years that it has become a common practice for 
various [groups] to use commercial airports as a forum for the…
solicitation of funds…and other similar activities… [nor] have [air-
port terminals] been intentionally opened by their operators to such 
activity.”32 
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 Unlike airport terminals, Facebook was conceived expressly 
to facilitate assembly, communication of ideas, and discussion of 
public issues. Upon its founding in 2004, Facebook lacked some 
of the functions that emphasize its status as a public forum (e.g. 
the Newsfeed, which went live in 2006), and reached a narrower 
audience (until 2006 one had to be affiliated with one of a select 
group of universities and high schools). Yet, its intended function 
has always been that of a public forum. Consider Facebook’s first 
mission statement: “Thefacebook is an online directory that connects 
people through social networks at colleges.” The fact that the public 
forum-like features, such as Comment Threads and content-sharing 
in large groups, have been part of Facebook since 2004 indicates 
that Facebook’s incipient mission to “connect” people was not 
merely superficial but rather aimed at creating a channel of public 
communication between people; in other words, to serve the function 
of a public forum. Facebook’s current mission statement, which 
states that its aim is to “[g]ive people the power to build community 
and bring the world closer together,” makes this idea even more 
explicit.

B.4. Facebook is Open “for the Use of the Public”  

 A highly-elaborated area of limited public forum doctrine is 
the extent to which private property (held either by the government 
or a private individual or corporation) may be subject to the First 
Amendment protections of quintessential public forums. Public fo-
rum jurisprudence ultimately interprets the Court’s holding in Hague 
that a public forum is open “for the use of the public” to mean that 
a necessary condition for a space to be considered a public forum 
is that it be open for the use of the public regardless of its owner-
ship.33 According to the doctrine articulated in key cases Marsh v. 
Alabama, Food Employees v. Logan Valley Plaza, and Pruneyard 
Shopping Center v. Robbins, Facebook is open to the public in the 
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manner required of a public forum. 
 At issue in Marsh was a local ordinance of Chickasaw, Al-
abama, a town privately owned by the Gulf Shipbuilding Corpora-
tion, prohibiting any kind of “solicitation” “without permission” in 
the town.34 Petitioner, a Jehovah’s witness, was convicted of violat-
ing this ordinance while she was distributing literature on the town’s 
sidewalks. The State argued that because the town was private prop-
erty, the ordinance, which would otherwise be an unconstitution-
al infringement on First Amendment rights in a public forum, was 
valid. The Court rejected this argument by claiming, “[t]he more 
an owner, for his advantage, opens up his property for use by the 
public in general, the more do his rights become circumscribed by 
the statutory and constitutional rights of those who use it.”35 In oth-
er words, Marsh’s holding maintains that privately-owned property 
may count as a public forum if that property is open for public use 
in the same sense as public streets and parks.
 Logan Valley and Pruneyard demonstrate that the Marsh 
rule applies to more familiar forms of private property: shopping 
malls. The facts of these two cases are nearly identical. They each 
involve demonstrations in privately-owned shopping centers that 
were generally open to the public, followed by the mall quelling 
these demonstrations. At issue in Logan Valley was a labor union 
protest of Weis Markets: a store in Logan Valley Mall. The shop-
ping center enjoined the picketers on the grounds that they were 
trespassing on private property.36 Similarly, at issue in Pruneyard 
was an anti-Zionist demonstration involving the distribution of liter-
ature and solicitation for signatures on a petition. Pursuant to Prune-
yard’s policy prohibiting public expressive activities in the shopping 
center, security guards requested that the demonstrators vacate the 
premises.37 Pruneyard maintained that its anti-expression policy was 
constitutionally permitted according to its private property rights. 
In both cases, the Court remarked that the sense in which the re-
spective shopping centers were open to encourage patronage at the 
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shopping center’s stores rendered them similarly open to public use 
as public streets and parks.38 Moreover, the Court maintained that if 
private property is open for the general use of the public, it may be 
considered a public forum and private property rights do not justify 
limits on First Amendment rights to use that property. In Logan Val-
ley, the Court affirmed the principle that “peaceful picketing carried 
on in a location open generally to the public is, absent other factors 
involving the purpose or manner of the picketing, protected by the 
First Amendment.”39 In other words, it is whether a space is open to 
the public, not whether it is private property, that is the necessary 
factor to determine whether that space is a public forum. The Court 
in Pruneyard articulates this principle slightly differently: 

When a shopping center owner opens his private property to the public 
for the purpose of shopping, the First Amendment to the United States 
Constitution does not thereby create individual rights in expression 
beyond those already existing under applicable law [but]… a State, in 
the exercise of its police power, may adopt reasonable restrictions on 
private property.40

Unlike in Logan Valley, Pruneyard involved a clause of the 
California State Constitution protecting “speech and petitioning, 
reasonably exercised, in shopping centers even when the centers 
are privately owned.” Although Pruneyard basically advances 
the same principle as Logan Valley, that private property opened 
to the general use of the public may count as a public forum from 
the perspective of the First Amendment, it adds some important 
specifications. Specifically, it establishes (a) that the public forum 
rights conferred on private property opened to the public cannot 
exceed those permitted under the First Amendment and (b) that the 
burden this places on private property rights do not violate any other 
federal constitutional provision. 41

 Facebook is a private platform open to the public in a 
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sufficiently similar way to Chickasaw and malls, as it affords its users 
the First Amendment right to a public forum. Facebook’s platform 
(the code, servers, databases, domain, etc.) through which users post 
content is Facebook’s private property. In Logan Valley, in order to 
establish that the shopping center was generally accessible to the 
public, the Court argued that the roadways leading to the mall and 
sidewalks within the mall were functionally equivalent to the streets 
and sidewalks connecting a town with the rest of the country.42 To 
establish that Facebook is publicly accessible in the same way will 
require showing that the “roads” connecting Americans to the social 
media platform are as publicly accessible as those connecting the 
Logan Valley Mall to the surrounding public. While it is unlikely 
that more than 80 percent of Americans had access to Logan Valley 
Mall, in 2016, 87 percent of Americans had access to the internet, 
and this number is only growing. 43, 44 Moreover, as of 2016, 79 
percent of Americans have Facebook accounts.45 This data indicates 
that Facebook is at least as accessible to the American public today 
as Logan Valley Mall was in 1968. Although Facebook is privately 
owned, the fact that it is open for the general use of the public 
precludes private property rights from interfering with the First 
Amendment public forum rights that its users ought to have. 

C. Justice Alito’s Contentions

 Justice Alito wrote a concurring opinion to Packingham v. 
North Carolina for the sole purpose of contending the majority opin-
ion’s “undisciplined dicta…equat[ing] the entirety of the internet 
with public streets and parks.”46 Alito levies two objections against 
the idea that Facebook is a public forum: (1) on Facebook (unlike 
in a street or park) not all of one’s actions are visible to the public, 
and (2) the degree of anonymity Facebook provides undermines the 
publicness of its forum.47 These objections are inconsistent with the 
material facts of both Facebook’s platforms and First Amendment 



COLUMBIA UNDERGRADUATE LAW REVIEW

107

jurisprudence.
 The objection that Facebook does not afford the same pub-
lic visibility as public streets and parks is demonstrably false. By 
“visibility,” Alito conveys an unconstrained public access to all the 
actions that take place in a public space. According to his objec-
tion, if the fact that Facebook users have limited access to others’ 
actions on the platform is sufficient to deprive it of the status of 
public forum, then Alito is committed to the idea that users of public 
streets and parks have at least relatively greater access to others’ 
actions in those settings. If anything, Facebook affords greater ac-
cess. It could be argued that Facebook affords its users heightened 
control over their audience, via the ability to determine whether a 
post is available to the general public, only “Friends,” or “Friends 
of Friends.” For this assumption to survive, it would require there to 
be a substantial difference between the kind of audience-curation in 
a public street or park and the kind of audience-curation that occurs 
on Facebook. However, there is no such difference. In the same way 
that people can choose to have an intimate conversation in a park or 
give a speech to anybody who will listen, people may direct their 
speech on Facebook to audiences of various scopes by toggling the 
privacy and audience settings on a post. In this regard, there seems 
to be little difference between the public accessibility of speech that 
occurs on Facebook compared to that which occurs in a public street 
or park. 
 Alito’s second substantial objection to Facebook’s status as a 
public forum, that it allows users to speak anonymously or through 
aliases, is inconsistent with the First Amendment’s strong protec-
tions of anonymous speech in public forums. Talley v. California 
overturned a Los Angeles city ordinance prohibiting the distribution 
of any leaflet or handbill that did not have the name and address 
of the person or organization from whom it originated because of 
the important role the Court found anonymous literature to play in 
the exercise of free speech in public forums.48 The Court argued 
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that “time out of mind,” the anonymous distribution of literature has 
served as a crucial means by which persecuted minorities can decry 
government oppression.49

 The Court granted even broader protections to anonymous 
speech in McIntyre v. Ohio Elections Commission by overturning 
an Ohio statute prohibiting the distribution of anonymous 
campaign advertising.50 Historically, official campaign speech has 
received fewer First Amendment protections than other forms of 
public speech about public issues. As such, the fact that the Court 
upheld anonymity in this less protective context demonstrates the 
importance of anonymous speech to the First Amendment. Although 
Alito is correct that Facebook permits anonymous speech, that fact 
does not call into question its status as a public forum.

III. Amplifying Hate Speech on Facebook: The Echo-Chamber 
Effect

 In general, hate groups have been on the rise, and hate mes-
sages that they produce have been spreading on physical and online 
platforms. According to the Southern Poverty Law Center (SPLC), 
the number of active hate groups increased from 457 in 1999 to 917 
in 2017.51 Hate speech online increased proportionally.52 As men-
tioned above, although there may be compelling reasons for why 
hate speech should be generally regulated, First Amendment juris-
prudence is stacked against permitting content-based regulations of 
hate speech. Facebook is a notable player in the rise of hate and hate 
speech in America not just because it is a prominent platform for 
hate speech but also because it facilitates the proliferation of hate 
speech. 
 Furthermore, I will demonstrate the degree to which 
Facebook creates “echo-chambers”: that is, when the content one 
receives on Facebook’s Newsfeed is almost exclusively aligned with 
the views a user already endorses. When it comes to hate speech, I 
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will argue that Facebook’s echo-chamber effect is dangerous insofar 
as it distorts the marketplace of ideas by allowing the spread of hate 
to go unchecked by rebutting speech. I will continue to show that 
the algorithm by which Facebook determines when to present which 
content to whom does so in a content-based manner that propagates 
conspiracy theories and hate speech on users’ Newsfeeds more 
widely and for longer than other kinds of content. I will conclude 
that this content-based treatment of hate speech is not protected by 
the First Amendment, given Facebook’s status as a public forum.

A. The Echo-Chamber Effect on Facebook

 Before describing the reality of echo-chambers on Face-
book, it is paramount to note what is at stake. Consider the funda-
mental First Amendment principle advanced by Justice Brennan’s 
majority opinion in New York Times v. Sullivan that “debate on pub-
lic issues should be uninhibited, robust, and wide-open, and that it 
may well include vehement, caustic, and sometimes unpleasantly 
sharp attacks on government and public officials.”53 This principle, 
applied in Sullivan to the protection of factually false defamatory 
statements about a public official published in the New York Times, 
provides an elaboration of Brandeis’ doctrine in his concurrence in 
Whitney. The doctrine underlying the Sullivan decision claims that 
restricting citizens’ exposure to “offensive” views by means of strik-
ing them from publication is not only dangerous because it distorts 
the marketplace of ideas as Brandeis claims, but because doing so 
distorts citizens’ perspectives of public opinion, thereby impairing 
their ability to make informed political decisions. This philosophical 
perspective on the First Amendment implies that exposure to more 
viewpoints improves one’s ability to participate in public debates 
about public issues and thereby become a more effective participant 
in democratic processes. Therefore, receiving news primarily from 
a platform that creates echo-chambers restricts access to multiple 
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viewpoints, which degrades citizens’ ability to engage democrati-
cally, especially when those echo-chambers become mired with hate 
speech. Of the 66 percent of American adults who use Facebook, at 
least 45 percent of them use it as a news source.54 The echo-cham-
ber effect on Facebook is indeed an issue about the information that 
informs citizens about public issues.
 The echo-chamber effect on Facebook can be quantified in 
terms of the availability of “cross-cutting content,” which is content 
that expresses a view contrary to the views a user (based on demo-
graphic and behavioral data) already endorses. By this metric, the 
closer the percentage of cross-cutting content on a Newsfeed ap-
proaches zero, the more that Newsfeed exemplifies the echo-cham-
ber effect. Of course, before the internet, citizens did not consume 
a perfectly balanced diet of media representing views from across 
the political and social spectrum; liberals may have favored the New 
York Times while conservatives may have opted to watch Fox News. 
If this were the case, 50 percent of a citizen’s media diet likely would 
not have been cross-cutting.
 One of the most widely-cited studies of the echo-chamber ef-
fect on Facebook, also happens to be one of the most biased because 
two of its three authors work for Facebook.55 But even this article 
identifies Facebook’s algorithm as playing an active role in facilitat-
ing the echo-chamber effect. To measure the extent to which Face-
book’s algorithm facilitates the echo-chamber effect, the authors 
of this article need to control for the influence that users’ indepen-
dent choices have on the echo-chamber effect. To do so, they mea-
sure the percentage of all the content posted and viewed by groups 
and friends in a user’s network that is cross-cutting, as opposed to 
the content a user sees on her Newsfeed, to serve as this control 
group.56 This article’s scope is restricted to political content, focus-
ing on two opposing views (liberal and conservative) and it uses 
these two views to quantify cross-cutting political content available 
in one’s network and on one’s Newsfeed. According to the authors’
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statistical analysis, before Facebook’s algorithm influences the con-
tent that appears on a user’s Newsfeed, the potential cross-cutting 
content available from a conservative user’s network is 35 per-
cent, while that which is available on a liberal user’s network is 
24 percent. Once Facebook’s algorithm kicks in, the proportion of 
cross-cutting content that a conservative user actually sees on her 
Newsfeed is 30 percent, while that which a liberal sees is 21 per-
cent.57 Even an arguably heavily biased scientific study admits that 
Facebook’s algorithm contributes to the echo-chamber effect in a 
statistically significant way: Facebook’s algorithm causes a 17 per-
cent decline in the cross-cutting content a conservative user sees on 
her Newsfeed as opposed to what is available to her in her network 
of Friends and a 13 percent decline for liberal users.58

 Another article that demonstrates statistically-significant 
evidence of the echo-chamber effect on Facebook is arguably less 
biased (all the researchers were neither corporately or politically 
affiliated) and takes a different approach. It begins with a pool of 
widely circulated content on Facebook around the time of the Brexit 
referendum and sorts it into two categories: “Brexit pages” (content 
engaging in the Brexit debate) and “non-Brexit pages” (content not 
mentioning the Brexit referendum).59 The researchers catalogued a 
random sample of British users and ranked them on a scale of -1 to 
1 based on how many posts in each category the users liked, com-
mented on, or shared. For the purpose of this study, -1 indicates high 
engagement in the Brexit debate and 1 indicates no engagement in 
the Brexit debate. Mapping this data into various probability density 
functions shows stark polarization: it was highly likely that users’ 
Newsfeeds were brimming with Brexit content or devoid thereof, 
while it was highly unlikely that their Newsfeeds were only moder-
ately composed of Brexit content.60 The way in which Facebook’s 
algorithm serves content into Newsfeeds likely contributed signifi-
cantly to this echo-chamber effect surrounding the Brexit debate.
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Data about users’ emotional responses towards all the other political 
debates occurring at the same time hovered around neutral for the most 
part, which means that most people probably cared about important 
political issues like Brexit, but only enough to want a moderate 
amount of information about it.61 It seems reasonable to infer that 
those who received no Brexit-related information on Facebook 
probably received none because Facebook’s algorithm served them 
none, whereas those whose Newsfeeds were overwhelmed by 
Brexit-related content would likely have sought out a more modest 
quantity of content had they been left to their own news-collecting 
devices without the influence of Facebook’s algorithm.62

B. Facebook’s Content-Based Diffusion of Speech Creates the 
Echo-Chamber Effect

 Facebook’s algorithm determines which posts that users 
see in a content-based way: the algorithm takes into account what 
the posts are about in order to determine what will compose which 
users’ Newsfeeds.63 The National Academy of Sciences (NAS) 
demonstrated that a given post’s content can reliably determine how 
widely and frequently the post appears on Newsfeeds. Based on this 
study, I will argue that Facebook’s algorithm restricts speech in a 
public forum in a content-based way. The NAS study focuses on 
how Facebook’s Newsfeed treats two different kinds of content: (1) 
speech about “conspiracy theories” and (2) speech about “science.” 
The authors define these categories broadly.64 “Conspiracy theories” 
includes speech and articles about empirically false or recklessly 
unsubstantiated claims ranging from articles claiming that 9/11 
was an “inside job,” studies touting that smoking cigarettes reduces 
one’s risk of lung cancer, or public service announcements warning 
citizens of Wisconsin that towns in their state are subject to Sharia 
law. It should be clear that this category includes hate speech. In 
addition to articles in peer-reviewed academic journals, the “science”
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category contains articles and posts about issues pertinent to the 
physical and social scientific fields that reference empirically-
verifiable claims that are substantiated by data.65

 The authors tracked Facebook’s diffusion of 7,319 posts that 
fall into one of these two categories.66 In other words, they examined 
the rate at which each of these posts was served by Facebook’s 
algorithm into Newsfeeds as well as the duration over which 
Facebook’s algorithm continued to show those posts in Newsfeeds.67

 Posts in the science category reach large audiences quickly. 
But the size of their audience begins to shrink quickly thereafter. 
Posts in the conspiracy theory category take much longer to reach 
the average maximum size of science posts. However, once they 
have reached an audience of a certain “critical mass” size, the size 
of their audience continues to grow thereafter.68

 This data must be interpreted to determine the extent 
to which Facebook’s algorithm (as opposed to users’ choices) 
contributes to this asymmetrical diffusion of information based on 
content. The share function (i.e. a user sharing content directly to 
certain targeted individuals) is the only kind of activity on Facebook 
that could diffuse information in a content-based way because of 
a user’s confirmation bias. But only a fraction of the content users 
consume on Facebook is that which a friend has shared directly. 
The majority of the news content users consume on Facebook is 
that served to them by Facebook’s Newsfeed algorithm, which 
“decides” which content to offer based on thousands of criteria.69 

In Pew Research’s report on Facebook users’ news habits, the 
researchers do not even consider shared posts as a significant source 
of users’ news on Facebook because users so heavily rely on getting 
news from their algorithmically compiled Newsfeeds.70 Therefore 
the cause of the asymmetrical diffusion of posts based on content is 
most likely linked to Facebook’s Newsfeed algorithm, meaning that 
it discriminates between posts on a content-based basis.
 An obvious objection is that if Facebook’s diffusion 



COLUMBIA UNDERGRADUATE LAW REVIEW

114

algorithm relies on criteria relating to the views of a user’s network 
of friends and a user’s preexisting political views, and users tend 
to segregate themselves into echo-chambers by themselves, then 
Facebook’s Newsfeed algorithm is not really content-based. In other 
words, it is the users’ segregation of themselves into echo-chambers 
that explains the content-based diffusion patterns, not Facebook’s 
algorithm. This objection misses the point. Facebook’s Newsfeed 
algorithm uses users’ opinions—a content-based criterion—and 
the opinions of those people in a user’s network—another content-
based criterion—for the purpose of serving that user information. 
Although Facebook may be amplifying preexisting biases, the 
means by which its algorithm does so is sufficient to conclude that 
Facebook’s Newsfeed algorithm discriminates between posts in a 
content-based way.
 Of course, not all content-based treatments of speech lose 
First Amendment protection.71 But, Facebook’s content-based 
treatment of speech deprives users of speech to which they would 
otherwise have access because its algorithm contributes to the echo-
chamber effect by decreasing the amount of cross-cutting content 
that a user sees in the Newsfeed compared to that which is available 
in that user’s Friend network. Therefore, Facebook’s algorithm 
amounts to a content-based restriction of speech.

IV. Facebook’s Content-Based, Speech-Restricting Algorithm 
Can and Should be Regulated

 Precedent clearly authorizes the government to regulate 
content-based restrictions of speech in public forums. Because the 
Courts held that the private policies prohibiting demonstrations in 
malls at issue in Logan Valley and Pruneyard—both of which the 
court found to be content-based restrictions on speech—were valid 
subjects of state regulation, there is a strong argument that Face-
book’s Newsfeed algorithm should similarly be subject to State 
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regulation since it also violates First Amendment rights in public 
forums.
 The government could take a variety of approaches to curb 
the way in which Facebook’s echo-chamber-creating Newsfeed 
algorithm yields content-based speech restriction. The FCC could 
issue a rule prohibiting owners and operators of online public fo-
rums from taking account of the message or content of users’ speech 
when determining the diffusion of information. States or the feder-
al government could pass statutes prohibiting that conduct. States 
could even adopt constitutional amendments protecting public fo-
rum rights online, analogous to the California constitutional amend-
ment protecting free speech rights in shopping centers at issue in 
Pruneyard. Each of these rules would count as content-neutral 
regulations, meaning that to be constitutional regulations of pub-
lic forums they would need to also serve a significant government 
interest, be narrowly tailored to that interest, and leave open ample 
alternative channels of communication.72 The interest that would 
motivate enacting such regulation—upholding free speech rights 
in public forums—has long been acknowledged as “important” and 
even compelling.73 It also seems that there is a strong if not a win-
ning argument that these rules are narrowly tailored to that interest. 
The above regulations would only be aimed at the criteria an on-
line public forum like Facebook could consider in the diffusion of 
information, which would not prohibit speech but merely restore 
neutrality to Facebook and other online public forums. In this sense, 
alternative channels of communication would still abound.
 Should any of the above regulations be enacted, Facebook 
would likely challenge its constitutionality for “taking” private 
property without just compensation prohibited by the Fifth Amend-
ment’s Takings Clause as well as a depriving Facebook of its private 
property without due process of the law, triggering the Fourteenth 
Amendment. In Pruneyard, the shopping center issued a similar 
challenge, arguing that by requiring them to allow respondents’ 
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speech on their property, the California Supreme Court’s ruling con-
stituted an unlawful “taking” of their property without just compen-
sation or due process.74

 The Court in Pruneyard found it sufficient to reject these 
Fifth and Fourteenth Amendment challenges by showing that reg-
ulating Pruneyard’s private property would not “unreasonably im-
pair the value or use of their property as a shopping center.”75 The 
same reasoning, applied to Facebook, would likely preclude the 
analogous challenges. Preventing Facebook, a limited public forum, 
from using an algorithm that diffuses speech differently based on 
its content would not impair its value—Facebook could still sell 
advertisements and mine data to sell—nor would doing so impair 
its use as a social media platform. In fact, such a regulation would 
improve Facebook’s use as a social media platform because it would 
likely expose viewers to more viewpoints and fewer hate speech 
echo-chambers.

V. Conclusion

 Regulating the content-based speech-restricting aspects of 
Facebook’s Newsfeed algorithm would not eradicate hate speech on 
Facebook. To do so would probably require the Supreme Court to 
recognize hate speech as a content-based exception to First Amend-
ment protections. Given the precedent set by R.A.V and Black, dis-
cussed at the beginning of this paper, the prospect of such a ruling is 
unlikely at best. However, proscribing the sort of content-discrim-
inatory algorithms Facebook uses on its Newsfeed would curb the 
detrimental effects of hate speech on its users. Specifically, it would 
ensure that for all the opprobrious speech on online public forums 
like Facebook, participants will also have access to more speech 
combatting it. Such access would sustain Americans’ ability to par-
ticipate in democratic processes per Brennan’s theory expressed in 
Sullivan. This argument for why Facebook’s content-based restric-
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tions of speech should be regulated is an expression of Brandeis’ 
theory that close to the heart of the First Amendment is an interest in 
ensuring that individuals have the opportunity to challenge hateful 
speech with more speech.
 In the previous section, my argument for why such regula-
tion is permitted under American law may seem to have invoked 
a more contentious First Amendment theory than Brandeis’: the 
idea that certain media outlets should be treated by the law as pub-
lic trustees, with a fiduciary duty towards the public. Although the 
Court applied this theory in Red Lion v. FCC to uphold the FCC’s 
fairness doctrine as applied to broadcast and radio television, it ex-
plicitly rejected applying this fiduciary argument to cable television 
in Turner Broadcasting System v. FCC.76 Because the Court’s ap-
plication of this theory depends on the medium, it is contentious 
whether it applies to the internet because the issue has not yet been 
brought before the Court.
 One may contend that my argument requires accepting the 
Red Lion fiduciary argument and unwarrantedly applying it to the 
internet. Although I am sympathetic to the Red Lion rationale and 
believe that it captures the logical culmination of the theories under-
lying Brandeis’ concurrence in Whitney and the Court’s opinion in 
Sullivan, these sympathies are beyond the scope of this paper. Public 
forum doctrine is sufficient to permit regulating Facebook’s con-
tent-based restrictions of speech. Although the regulation’s effects 
could end up cohering with the Red Lion rationale, it does not form 
part of the regulation’s legal basis.

1 Whitney v. California 274 U.S. 375 (1927), Brandeis, J. concurring.
 2 E.g. The Racial Discrimination Act (1975) sec. 18C of the Law of Australia, e.g. 
also Canadian Criminal Code §319(2).
 3 Content-based exception to First Amendment protection already recognized—
e.g. libel, advocacy of illegal action, fighting words, et al—work in this way.
 4 Virginia v. Black 538 U.S. 343 (2003).
 5 Id. at 344.
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This standard would even recognize Adolf Hitler, in his speeches promising the 
“annihilation of the Jewish race in Europe” (speech to the Reichstag, January 30, 
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and (4) those that “provide users or visitors…mechanisms to communicate with 
other users…”
 17 See Id. at 6 & 9.
 18 See Packingham at 6.
 19 Id. at 4-5.
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 36 Food Employees v. Logan Valley Plaza 391 U.S. 312 (1968).
 37 Pruneyard Shopping Center v. Robbins 447 U.S. 77 (1980).
 38 See Logan Valley at 319, see also Pruneyard at 77.
 39 Logan Valley at 313.
 40 Pruneyard at 81.
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